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BEFORE THE FEDERAL ELECTION COMMISSION 

IN RE: 

CHRISTOPHER VAN HOLLEN, JR., 

DEMOCRACY 21, 

THE CAMPAIGN LEGAL CENTER, 

Respondents. 

MUR 7024 

RESPONSE OF RESPONDENTS 
DEMOCRACY 21 AND THE CAMPAIGN LEGAL CENTER 

Respondents, Democracy 21 and The Campaign Legal Center ("CLC"), hereby request 

that the Federal Election Commission ("PEC" or the "Commission") find no reason to believe 

that Respondents violated the Federal Election Campaign Act of 1971 ("FECA") as alleged in 

the MUR 7024 Complaint. 

INTRODUCTION 

Since the FEC's founding, elected officials and advocacy groups have worked with 

attorneys on a pro bono basis to litigate structural challenges to the conduct of federal elections 

in the United States. In the seminal case of Buckley v. Valeo, lawyers worked pro bono to 

represent a group of plaintiffs that included elected officials and political parties.' More 

recently, in McConnell v. FEC, the current Senate Majority Leader relied on pro bono legal 

services to serve as the lead plaintiff in a challenge the Bipartisan Campaign Reform Act 

Ralph K. Winter, Jr., The History and Theory o/Buckiey v. Valeo, 6 J. L. & POL'Y 93, 93 (1997). 



(BCRA).^ That such litigation may have provided a reputational benefit to the elected officials 

did not convert these pro bono legal services into a "contribution" under the FECA. Indeed, as a 

general matter, federal elected officials regularly engage in litigation on matters of public 

concern—either as parties or supporting amici—using pro bono legal services, and such services 

have not been subject to the contribution limits in FECA, notwithstanding any potential 

reputational benefit to the official.^ 

Consistent with this established practice. Democracy 21 and CLC provided pro bono 

representation to Rep. Christopher Van Hollen, Jr. ("Van Hollen") in a 2011 lawsuit and 

rulemaking petition, taking the position that existing FEC regulations are contrary to law because 

they allow certain organizations to keep secret the donors whose funds are being used for 

election-influencing activity. No one could have been surprised by the involvement of these 

organizations in litigation or rulemaking on these issues. Democracy 21 and CLC appear 

frequently before the FEC and the courts, including in many of the most significant campaign-

finance cases over the past fifteen years, and they have established track records of litigating 

over generally applicable election laws and regulations. They are non-partisan organizations that 

have never endorsed or supported a candidate for office. The pro bono services challenged here 

were consistent with—and part of—the organizations' longstanding advocacy for greater 

transparency in federal campaign finance laws. 

^ Nick Anderson, Starr Will Help Fight Finance Reform, L.A. TIMES, Mar. 22, 2002, available at 
httP'.//articles.latimes.com/2002/mar/22/news/mn-34161 (reporting that Kenneth W. Starr, Floyd Abrams, and 
Kathleen M. Sullivan provided pro bono legal services to Sen. McConnell). 

' See, e.g.. Christian Newswire, Members of Congress File Amicus Curiae Brief with U.S. Supreme Court 
Addressing Illegality of'Revenue Raising' Obamacare Originating in Senate (Dec. 2, 2015), 
httD://christiannewswire.com/news/3077577104.html (Forty-six United States Representatives relied on pro bono 
legal services to file an amicus brief in Sissel v. Dep't Health & Human Services, No. 15-543 (U.S. cert, denied Jan. 
19, 2016); Press Release, Alaska Delegation Files Supreme Court Amicus Brief in Support of John Sturgeon Case 
(Nov. 23, 2015), http://donvoung house.gov/news/documentsingle.aspx?DocumentID=398544 (Senator Lisa 
Murkowski, Senator Dan Sullivan, and Representative Don Young relied on pro bono legal services to file an 
amicus brief in Sturgeon v. Frost, No. 14-1209 (U.S. rev'd Mar. 22, 2016)). 
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Cause of Action Institute and its Executive Director (collectively "Cause of Action") now 

argue that Democracy 21 and CLC's provision of pro bono legal services in support of their 

longstanding mission of reforming campaign finance laws should be treated as an impermissible 

campaign contribution to Van Hollen. Because Cause of Action can point to no evidence that 

Democracy 21 and CLC's purpose was to further Van Hollen's House or Senate campaigns (it 

emphatically was not), Cause of Action instead asks the Commission to adopt a new standard 

under which services would be treated as contributions subject to FECA if they may confer any 

indirect benefit—such as reputational enhancement—on a particular candidate or campaign, 

irrespective of the intent of the donor. Cause of Action's sweeping theory would be unworkable 

in practice and would effectively outlaw the longstanding practice of using pro bono legal 

services in structural challenges to campaign finance laws and regulations as well as other cases 

involving public policy. 

Because there is no support in FECA, Commission regulations, or the Commission's past 

practice to support an investigation into this Complaint, the FEC should find no reason to believe 

that Democracy 21 and CLC violated the Act and should take no further action in this matter. 

SUMMARY OF ARGUMENT 

The pro bono legal services at issue here are not "contributions" under FECA. The 

statute provides two alternate definitions of "contribution"—either (i) anything of value for the 

purpose of influencing a federal election or (ii) a payment to a political committee for any 

purpose. The services here meet neither definition. 

First, the services were not rendered for the purpose of influencing any election for 

Federal office. Pro bono legal services provided for structural challenges to the legality and 

-3-



interpretation of generally applicable campaign finance laws do not seek to influence the 

outcome of any particular Federal election. As such, they are analogous to challenges to 

reapportionment plans or litigation over ballot access rules, both of which the Commission has 

determined are not subject to FECA. 

Even if some pro bono services might, under certain circumstances, qualify as 

contributions, there is no question that the pro bono services at issue here contain none of the 

indicia that serve to identify activity that is for the purpose of influencing a Federal election. 

These activities involved neither express advocacy nor campaign solicitations—the clearest 

indicia of election-influencing "contributions" under Commission precedent. Moreover, the 

public record clearly establishes (and Cause of Action fails to allege otherwise) that Democracy 

21 and CLC's purpose in providing legal services was to further their longstanding and well-

established interests in promoting campaign finance reform, not to influence a particular election 

in which Van Hollen was a candidate. The rulemaking and litigation each had a clear "non-

election related aspect"—seeking administrative or judicial relief to require greater donor 

disclosure in campaign finance regulations—which distinguishes them from election-influencing 

activities. 

Cause of Action's arguments for why these pro bono services are "contributions" rest on 

an erroneous theory of indirect benefit. Its principal argument—that any activity providing 

reputational benefit to a candidate is a "contribution"—is squarely foreclosed by the 

Commission's past opinions. Its alternative argument—based on Van Hollen's standing-related 

allegations about how the regulation at issue could potentially affect him—fails to recognize 

crucial differences between standing in federal court and a "contribution" under FECA. And, as 
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noted above, accepting Cause of Action's erroneous indirect-benefit theory would be both highly 

disruptive and unworkable in practice. 

Second, the pro bono legal services were not a payment to a political committee because 

they were given directly to Van Hollen, not his campaign committee. Cause of Action has no 

basis for alleging otherwise. 

ARGUMENT 

I. DEMOCRACY 21 AND CLC'S PRO BONO LEGAL SERVICES WERE NOT A 
"CONTRIBUTION" AS DEFINED UNDER § 8(A)(1) OF FECA 

The gravamen of Cause of Action's complaint is that pro bono legal services are a 

"contribution" because they may indirectly benefit a federal candidate. That argument relies on 

the first part of the statutory definition of a "contribution," which encompasses "any gift, 

subscription, loan, advance, or deposit of money or anything of value made by any person for the 

purpose of influencing any election for Federal office." 52 U.S.C. § 30101(8)(A)(i) (emphasis 

added; hereinafter "§ 8(a)(i)"). But a proper understanding of the emphasized language 

demonstrates that the pro bono legal services in this case were not performed "for the purpose of 

influencing any election for Federal office." Accordingly, they are not contributions under 

§ 8(a)(i). 

A. Structural Challenges To Generally Applicable Campaign Finance Laws 
And FEC Regulations Are Not "For the Purpose Of Influencing" Federal 
Elections 

The Commission has distinguished between generally applicable structural challenges to 

campaign laws unrelated to a specific election and litigation designed to assist only a specific 

campaign. It has declined to treat supporting services for the former as "contributions," 

notwithstanding any indirect benefit the litigation may confer on a particular candidate. This 
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distinction is reflected in the Commission's advisory opinions related to reapportionment of 

House seats and challenges to primary-qualification rules, both of which the Commission has 

determined to be outside the scope of the Act because they are not undertaken "for the purpose 

of influencing any election for Federal office." § 8(a)(i). 

In EEC advisory opinion 1981-35, the Commission addressed whether the financing of 

reapportionment litigation was a "contribution" under § 8(a)(i). The Commission recognized 

that "[e]ssential aspects of the Federal election process are ... dependent on [reapportionment] 

decisions" and thus "[ajttempts to influence a state legislature's decisions on reapportionment 

plans may have political features." Nevertheless, it concluded that such attempts and "litigation 

which relates to reapportionment decisions" "are not necessarily election-influencing activity of 

the type subject to" FECA. The Commission specifically distinguished such litigation from 

challenges "instituted by one candidate to disqualify an opposing candidate from the election 

ballot," which the EEC had previously ruled was a contribution (EEC AO 1980-57) because it 

"represented an effort to deny the electorate the opportunity to vote for the opposing candidate" 

and was therefore "for the purpose of influencing an election." By contrast, "[t]he influencing of 

reapportionment decisions of a state legislature, although a political process, is not considered 

election-influencing activity subject to the requirements of [FECA]." 

In EEC advisory opinion 1982-14, the Commission reaffirmed that conclusion. - The 

Michigan Republican State Committee—an organization ordinarily engaged in election-

influencing activity—sought to create a segregated fund to receive and disburse funding to 

influence (and potentially legally challenge) Michigan's 1980 congressional reapportionment. 

Notwithstanding the organization's purpose and function, the Conimission ruled that such 

funding was not a contribution. It reiterated that "[t]he influencing of reapportionment decisions 
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J 

of a state legislature, although a political process, is not subject to the requirements of the 

[FECA]." 

In PEC advisory opinion 1982-35, the Commission confronted a similar question 

regarding a political party's primary-ballot access rule. The Massachusetts Democratic Party 

required a candidate to receive 15% of the votes cast at the party's convention to challenge the 

party's endorsed candidate on the primary election ballot. A prospective Democratic candidate 

for federal election (who could meet the state-law petition requirement but not the party-specific 

15% rule) wanted to raise money to bring a constitutional challenge to the party rule, and asked 

the Commission whether such funding was a contribution under FECA. The Commission ruled 

that it was not. The candidate was not "attempting to influence a Federal election by preventing 

the electorate from voting for a particular opponent" but rather "propos[ing] to use the judicial 

system to test the constitutionality of the application of the party rule to his candidacy." Because 

the lawsuit was "in this case, a condition precedent to the candidate's participation in the primary 

election," his activity .to raise funds for such litigation was "outside the purview of the [FECA.]" 

If challenges to reapportionment plans or party primary-qualification rules within a 

particular state are not contributions within the Act, notwithstanding the "political features" 

inherent in such challenges (AO 1981-35), it follows a fortiori that neither a petition for a 

nationally applicable rulemaking nor litigation that seeks nationwide relief are contributions 

either. In fact, the Commission's prior advisory opinions addressed challenges with far more 

immediate political impact than those at issue here. For example, the lawsuit addressed in AO 

1982-35 directly determined a candidate's ability to participate in a particular election. Here, the 

rulemaking and lawsuit are not "condition[s] precedent" to Van Hollen's personal participation 

in a particular campaign; rather, they concern the rules that apply to all candidates in all federal 
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elections. The nature of the effect of the underlying lawsuit and rulemaking proceeding on any 

specific candidate or election is far more indirect than in the redistricting and primary-

qualification challenges, which the Commission concluded were outside the scope of FECA. 

As in the primary-qualification challenge, Van Hollen's lawsuit has sought to "use the 

judicial system to test" the legality of the campaign-finance laws. PEC AO 1982-35. That 

effort—and, in particular. Democracy 21 and CLC's involvement—^have not supported his 

election (or any particular election) directly; rather, the lawsuit was a challenge to the "illegal 

structuring of a competitive environment." Shays v. FEC, 414 F.3d 76, 85 (D.C. Cir. 2005). 

And challenges to election structure are not "election-influencing activity of the type subject to 

the Act and regulations." FEC AO 1981-35. 

B. Neither Democracy 21 Nor CLC Provided Legal Services For The Purpose 
Of Influencing Van Hollen's Election 

The Commission need not adopt a categorical rule that pro bono campaign-finance legal 

services are never contributions under § 8(a)(i) to dismiss the complaint, because it is plain that 

the purpose of the specific legal services that Cause of Action challenges was not to influence an 

election. The intent of the donor is crucial because the statutory language in § 8(a)(i) looks to 

the "purpose" of the donation. In evaluating whether an activity qualifies as a "contribution," the 

Commission thus squarely rejected a test based solely on the effects of the activity and instead 

required affirmative evidence of the donor's intent to influence a specific election: 

[Ajlthough media or other public appearances by candidates may 
benefit their election campaigns, the person defraying the costs of 
such an appearance will not be deemed to have made a 
contribution in-kind to the candidate absent an indication that such 
payments are made to influence the candidate's election to Federal 
office. 
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AO 1982-56. See also AO 1992-06 (citing 1982-56); 1992-05 (same); 1986-06 (same); 1985-38 

(same). 

1. Neither Democracy 21 nor CLC undertook activities involving express 
advocacy or solicitation intended to influence Van Hollen's election 

The Commission first applies a two-part test for determining donor intent. Funding an 

activity is not a "contribution" under this test "if (1) there is an absence of any communication 

expressly advocating the nomination or election of the congressman appearing or the defeat of 

any other candidate, and (2) there is no solicitation, making, or acceptance of a campaign 

contribution for the congressman in connection with the event." Orloski v. FEC, 795 F.2d 156, 

160 (D.C. Cir. 1986); jee also, e.g., FEC AO 1996-11; 1994-15; 1992-6; 1992-05; 1988-27. 

Neither part of this test is satisfied here; The litigation and petition for rulemaking consisted of . 

legal filings, not express advocacy for Van Hollen's election or a campaign contribution 

solicitation. Those facts are sufficient to conclude that neither Democracy 21 nor CLC made a 

"contribution" under § 8(a)(i). 

2. The "totality of the circumstances" does not compel a different result 

In the absence of express advocacy or a solicitation, the Commission may go beyond the 

two-part test to determine intent (see, e.g., AO 1994-15), considering the totality of 

circumstances to assess whether an activity would be objectively perceived as an intentional 

attempt to influence an election (see,.e.g., AO 1990-05). But no objective observer could 

conclude that Democracy 21 and CLC acted with the purpose of influencing Van Hollen's 

election under the totality of the circumstances here. 

Democracy 21 and CLC are election-law reform organizations with an extensive history 

of working to strengthen the country's generally applicable election laws and regulations, both 
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through administrative proceedings and through litigation. See FEC AO 1983-12 ("The purpose 

and functions of an organizational entity are material and relevant to the Commission's 

characterization of the underlying purpose of a specific activity or program of that entity."). 

Democracy 21 and CLC's mission is to "promote[] campaign finance reform" by "eliminat[ing] 

the undue influence of big money in American politics" and "[w]orking in administrative, 

legislative and legal proceedings" to "attack laws and regulations that undermine the 

fundamental rights of all Americans to participate in the political process." Exhibit A; Exhibit B. 

Consistent with that mission, Democracy 21 and CLC have filed at least 65 sets of comments on 

FEC advisory opinion requests'* and at least 32 sets of comments in FEC rulemakings^ since 

* Comments of Democracy 21 on AOR 2003-3 (Cantor) (April 22,2003); Comments of Democracy 21 on 
AOR 2003-12 (April 21, 2003); Comments of Democracy 21 and Campaign Legal Center on AOR 2003-37 (Dec. 
17, 2003) (Americans for a Better Country); Comments of Democracy 21 and Campaign Legal Center on AOR 
2004-05 (February 12, 2004) (Americans Coming Together); Comments of Democracy 21 and Campaign Legal 
Center on AOR 2004-30 (Citizens United) (August 13, 2004); Comments of Democracy 21 and Campaign Legal 
Center on AOR 2004-31 (Darrow) (August 13, 2004); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2004-35 (recounts) (Sept. 16, 2004); Comments of Democracy 21 and Campaign Legal Center on AORs 
2004-38 and 2004-39 (recounts) (Oct. 25, 2004); Comments of Democracy 21 and Campaign Legal Center on AOR 
2004-43 (Missouri Broadcasters) (December 15, 2004); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2004-43 (Missouri Broadcasters) (OGC draft) (February 11, 2005); Comments of Democracy 21 and 
Campaign Legal Center on AOR 2004-45 (Salazar) (January 26, 2005); Comments of Democracy 21 and Campaign 
Legal Center on AOR 2005-13 (Emily's List) (Sept. 9,2005); Comments of Democracy 21 and Campaign Legal 
Center on AOR 2005-16 (Fired Up) (Sept. 26, 2005); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2005-16 (Fired Up) (OGC Draft) (Nov. 16,2005); Comments of Democracy 21 and Campaign Legal Center 
on AOR 2006-10 (EchoStar) (March 10, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 
2006-11 (Wash. State Party) (March 13, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 
2006-19 (LACDP) (May 22,2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-19 
(LACDP) (Supplemental Comments) (May 24, 2006); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2006-14 (NRA) (June 21, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-20 
(Unity 08) (June 19, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-20 (Unity 08) 
(Supplemental Comments) (Aug. 23, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 
2006-24 (recounts) (Aug. 24, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-24 
(recounts (Supplemental Comments) (Oct. 3, 2006); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2006-31 (Casey) (Oct. 2, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-32 
(PFAVF) (Oct. 10, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 2006-31 (Casey) 
(Supplemental Comments) (Oct. 12, 2006); Comments of Democracy 21 and Campaign Legal Center on AOR 
2007-03 (Obama) (Feb. 20, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-04 
(Atlatl) (April 17,2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-09 (Kerry-
Edwards) (July 2, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-09 (Kerry-
Edwards) (OGC Draft) (July 25, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-11 
(Calif. State parties) (July 5, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-28 
(McCarthy) (Nov. 5, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-32 
(SpeechNow.org) (Dec. 10, 2007); Comments 'of Democracy 21 and Campaign Legal Center on AOR 2007-33 
(Club for Growth PAC) (Dec. 10, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 2007-28 
(McCarthy) (Draft opinions) (Dec. 12, 2007); Comments of Democracy 21 and Campaign Legal Center on AOR 
2008-09 (Lautenberg) (August 18, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-
14 (Melothe) (Sept. 29, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-15 (NRLC) 
(Oct. 9, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2008-15 (NRLC) (Draft opinions) 
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(Oct. 22, 2008); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-04 (Franken) (Draft 
opinions) (March 18, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-13 (Black 
Rock) (July . 15, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2009-13 (Black Rock) 
(Draft opinion) (July 27, 2009); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-03 
(redistricting) (March 15, 2010); Coimnents of Democracy 21 and Campaign Legal Center on AOR 2010-07 (Yes 
on FAIR) (April 27, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2010-08 (Citizens 
United) (Draft opinions) (June 9, 2010); Conmients of Democracy 21 and Campaign Legal Center on AOR 2010-20 
(NDPAC) (Aug. 27, 2010); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-9 (Facebook) 
(Draft opinions) (June 14, 2011); Coimnents of Democracy 21 and Campaign Legal Center on AOR 2011-11 
(Colbert) (May 27,2011); Contunents of Democracy 21 and Campaign Legal Center on AOR 2011-12 (Majority 
PAC) (June 6, 2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-21 (CCF) (Nov. 3, 
2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2011-23 (American Crossroads) (Nov. 14, 
2011); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-11 (Free Speech) (March 22, 2012); 
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-14 (McCutcheon) (March 26,2012); 
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-19 (American Future Fund) ^ay 11, 
2012); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-25 (AFF) (Aug. 3,2012); 
Comments of Democracy 21 and Campaign Legal Center on AOR 2012-27 (National Defense Committee) (Aug. 6, 
2012); Comments of Democracy 21 and Campaign Legal Center on AOR 2012-32 (Tea Party) (Oct. 3, 2012); 
Comments of Democracy 21 and Campaign Legal Center on AOR 2013-04 (DC A) (July 8, 2013); Comments of 
Democracy 21 and Campaign Legal Center on AOR 2013-09 (SOS) (July 22, 2013); Comments of Democracy 21 
and Campaign Legal Center on AOR 2013-10 (DSCC) (Aug. 2,2013); Comments of Democracy 21 and Campaign 
Legal Center on AOR 2013-17 (TPLF) (Oct. 18, 2013); Comments of Democracy 21 and Campaign Legal Center on 
AOR 2013-17 (TPLF) (Draft opinions) (Nov. 20, 2013); Comments of Democracy 21 and Campaign Legal Center 
on AOR 2013-18 (Revolution Messaging) (Feb. 25, 2014); Comments of Democracy 21 and Campaign Legal 
Center on AOR 2014-12 (RNC and DNC) (Oct. 8, 2014); Comments of Democracy 21 and Campaign Legal Center 
on AOR 2015-09 (Senate Majority PAC) (Oct. 27, 2015). 

' Comments of Democracy 21 on NPRM 2002-07 (soft money) (May 29, 2002); Comments of Democracy 
21 on NPRM-13 (electioneering communications) (Aug. 21, 2009); Comments of Democracy 21 on NPRM 2002-14 
(contribution limits); Comments of Democracy 21 on NPRM 2002-16 (coordination) (Oct. 11, 2002); Comments of 
Democracy 21 on NPRM 2002-28 (Leadership PACs) (Jan. 30, 2003); Comments of Democracy 21 on NPRM 
2003-08 (public financing) (May 23, 2003); Comments of Democracy 21 on NPRM 2003-09 (enforcement policies) 
(May 30, 2003); Comments of Democracy 21 and Campaign Legal Center on NPRM 2004-06 (definition of 
"political committee") (April 5,2004); Comments of Democracy 21 and Campaign Legal Center on NPRM 2004-17 
(tax exempt organizations) (Jan. 7, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 
2005-03 (agents) (March 4, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-06 
(solicitations) (March 28, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-10 
(Internet) (June 3, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-12 (June 3, 
2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-12 (state party salaries) (June 3, 
2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-13 (federal election activity) (June 
3, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-20 (electioneering 
communications) (Sept. 30, 2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-24 
(solicit) (Oct. 28,2005); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-28 
(coordination) (Feb. 1,2006); Comments of Democracy 21 and Campaign Legal Center on NPRM 2005-28 
(coordination) (Supplemental comments) (Jan. 13, 2006); Conunents of Democracy 21 and Campaign Legal Center 
on NPRM 2006-05 (coordination) (March 22, 2006); Comments of Democracy 21 and Campaign Legal Center on 
NPRM 2006-07 (federal election activity) (May 22, 2006); Comments of Democracy 21 and Campaign Legal 
Center on NPRM 2007-23 (bundling) (Nov. 30, 2007); Comments of Democracy 21 and Campaign Legal Center on 
NPRM 2007-23 (bundling) (Supplemental comments) (Sept. 24, 2008); Comments of Democracy 21 and Campaign 
Legal Center on NPRM 2009-22 (federal election activity) (Nov. 20, 2009); Comments of Democracy 21 and 
Campaign Legal Center on NPRM 2009-22 (federal election activity) (Jan. 6,2010); Comments of Democracy 21 
and Campaign Legal Center on NPRM 2009-23 (coordination) (Jan. 9, 2010); Comments of Democracy 21 and 
Campaign Legal Center on NPRM 2009-26 (fundraising events) (Feb. 8, 2010); Comments of Democracy 21 and 
Campaign Legal Center on NPRM 2010-01 (coordination) (Feb. 24, 2010); Comments of Democracy 21 and 
Campaign Legal Center on NPRM 2010-01 (coordination) (Supplemental conunents) (March 15, 2010); Comments 
of Democracy 21 and Campaign Legal Center on ANPRM 2011-14 (Internet) (Nov. 14, 2011); Comments of 
Democracy 21 and Campaign Legal Center on REG 2014-01 (McCutcheon) (Jan. 15, 2015); Comments of 
Democracy 21 and Campaign Legal Center on REG 2015-04 (independent spending) (Oct. 27,2015). 
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BCRA was enacted in 2002. Moreover, they have been active participants in some of the major 

election-law cases in the last decade,^ including serving as counsel in the Shays line of cases. 

See Shays v. FEC, 337 F. Supp. 2d 28 (D.D.C. 2004); Shays v. EEC, 414 F.3d 76 (D.C. Cir. 

2005); Shays v. FEC, 424 F. Supp. 100 (D.D.C. 2006). Shays v. FEC, 528 F.3d 914 (D.C. Cir. 

2008). 

In particular, Democracy 21 and CLC have a long history working on the regulations at 

issue in the Van Hollen litigation. In 2007, Democracy 21 and CLC filed lengthy comments on 

their own behalf on the FEC's notice of rulemaking for the regulations. See Exhibit C. And 

representatives from both organizations testified in the rulemaking hearing. See Exhibit D. In 

2011, when both organizations served as counsel to Van Hollen in the lawsuit challenging the 

regulations, their focus always remained on the proper interpretation of the election laws. 

Democracy 2rs press releases, for example, emphasized the merits of the litigation and made 

virtually no mention of Van Hollen's candidacy for office. See, e.g.. Exhibit E; Exhibit F; 

Exhibit G; Exhibit H. Enclosed with this motion are affidavits by representatives of both 

Democracy 21 and CLC confirming that their involvernent in the litigation was not for the 

purpose of influencing Van Hollen's election; rather. Van Hollen served as plaintiff to guarantee 

standing under D.C. Circuit law and thus avoid any potential jurisdictional issues that might have 

otherwise hindered Democracy 21 and CLC's efforts to pursue a legal challenge to the 

See. e.g., McCutcheon v. FEC, 134 S. Ct. 1434,1478 (2014) (Breyer, J., dissenting) (citing CLC brief for 
proposition that joint fundraising committees and intra-party transfers allow "candidates, parties, and party 
supporters" to "avoid[] the base contribution limits"); National Ass 'n of MJrs. v. Taylor, 582 F.3d 1,18 (D.C. Cir. 
2009) (citing CLC and Democracy 21 brief to counter "straw man" arguments that lobbying disclosure law cannot 
permissibly cover lobbying association because law is underinclusive); Independence Institute v. FEC, 70 F. Supp. 
3d 502, 509 «& n. 12 (D.D.C. 2014) (citing CLC and Democracy 21 brief in rejecting argument that election 
disclosure requirements should be different for section 501(c)(3) organizations and section 501(c)(4) organizations), 
rev-d and vacated, 816 F.3d 113 (D.C. Cir. 2016); McCutcheon v. FEC, 893 F. Supp. 2d 133, 136 n.l (D.D.C. 2012) 
("As amici Campaign Legal Center and Democracy 21 explain, because primary and general elections held during 
the same calendar year count as separate elections, 11 C.F.R. §§ 100.2,110.1(j), an individual might contribute 
S5,000 to each of a party's House and Senate candidates, $30,800 to each of a party's three federal party committees 
each year, and $10,000 to each of a party's fifty state committees a year."), rev'd and remanded, 134 S. Ct. 1434 
(2014). 
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regulations at issue. Exhibit I; Exhibit J. The totality of circumstances—the organizations' 

mission, their historical role in advocating for campaign finance reform, and their particular 

conduct surrounding the EEC regulations at issue here—would compel any objective observer to 

conclude that Democracy 21 and CLC did not provide these pro bono legal services "for the 

purpose of influencing any election for Federal office." § 8(a)(i). 

3. The litigation and rulemaking have a "significant non-election 
related" aspect 

In assessing the "purpose" of a challenged activity, the Commission also considers 

whether the "activity in question ... appear[s] to have any specific and significant non-election 

related aspect that might distinguish it from election influencing activity." AO 1983-12. In that 

advisory opinion, for example, a political committee requested guidance on whether it could run 

television commercials with footage of incumbent U.S. senators and a message congratulating 

the citizens of the incumbents' states for having elected that senator. The Commission ruled that 

such commercials were in-kind contributions in part because the committee had failed to identify 

any specific and significant non-election related aspect. And it distinguished such activities 

from: (I) a Congressman hosting a public-affairs discussion program, which served the non-

election purpose of serving the "duties of a Federal officeholder" (AO 1981-37); (2) a 

candidate's television advertisements appealing for funds for a charitable organization, which 

served the principal purpose of helping the organization, not the candidate (AO 1978-88); and 

(3) a candidate's radio shows, which served the purpose of his basic employment with the 

broadcast station (AO 1977-42). In all three examples, the "non-election related aspect" was 

apparent to the Commission. 

The same should be true here, as the "non-election related aspect" of the rulemaking and 

legal proceedings predominate over any indirect election-related benefit to Van Hollen that 
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Cause of Action has alleged. The exclusive goal of both the rulemaking and the litigation is to 

change the FEC regulations to require greater donor disclosure—not to influence the election of 

any particular candidate. 

C. Cause of Action's Theory of Indirect Benefit is Both Incorrect And 
Disruptive 

Because Cause of Action does not and cannot allege that Democracy 21 or CLC's intent 

was to influence Van Hollen's election (the relevant inquiry under § 8(a)(i)), it asks the 

Commission to rule that the challenged activities constitute a contribution because the legal 

proceedings allegedly resulted in an incidental benefit to Van Hollen as a candidate. Although 

Cause of Action includes the bare allegation that the pro bono legal services provided a "direct 

benefit" to Van Hollen's campaign (Compl. 17), it does not point to anything that could even 

charitably be described as such. Instead, Cause of Action hints at two sorts of decidedly indirect 

benefits: First, that Van Hollen may receive a general reputational boost by being associated 

with the lawsuit. See, e.g., id. 32-33. Second, that Van Hollen, in establishing his standing to 

bring the lawsuit, explained how the regulation at issue could potentially affect him. See, e.g., 

id. TI 32 n.54. Both arguments rest on an indirect-benefit theory that is foreclosed by the 

Commission's past opinions, would be unworkable in practice, and would eliminate the 

longstanding practice of federal candidates using pro bono legal services in cases of public 

concern. 

1. The FEC has already rejected Cause of Action's indirect, reputation-
based argument 

Cause of Action appears to rely primarily on the effect of the litigation on Van Holleii's 

reputation. Citing FEC advisory opinion 1990-05, the Complaint argues that the principal 

question is "whether the activity in question conferred a recognizable benefit or yalue to the 
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candidate." Compl. T| 31. It then catalogues Van Hollen's statements in support of campaign 

finance reform, asserting that "[t]he pro bono legal services at issue in this matter, which 

furthered that policy initiative on Van Hollen's behalf, therefore must be seen for what they are: 

contributions." Id. T| 33. By this logic, anything that helps to associate a candidate with a 

particular policy issue is a campaign "contribution" under § 8(a)(i). 

The Commission has squarely rejected Cause of Action's theory that any activity 

conferring an indirect, reputational benefit necessarily influences a federal election and thus 

constitutes a "contribution": 

[T]he Commission has recognized that even though certain 
appearances and activities by candidates may have election related 
aspects and may indirectly benefit their election campaigns, 
payments by non-political committee entities to finance such 
activity will not necessarily be deemed to be for the purpose of 
influencing an election. 

AO 1983rl2. Accordingly, the FEC has permitted a candidate to host a public-affairs radio 

program, cable show, live event, or seminar (e.g., AO 1996-45, 1994-15, 1992-05, 1981-37, 

1977-42), to appear in television advertisements endorsing local candidates for office or 

fundraising for charitable organizations (AO 1982-56,1978-88), to serve as chair of a political, 

charitable and issue advocacy organization {e.g., AO 1978-56, 1978-15,1977-54), and to speak 

at a college event or PAC fundraiser for an honorarium {e.g., AO 1992-06, 1988-27)—all of 

which clearly enhance a candidate's reputation. In none of these cases was this benefit 

considered a basis for treating the underlying activity as a contribution. Thus, Cause of Action's 

reputation-based theory can be easily rejected as inconsistent with well-established, longstanding 

FEC practice. 

Cause of Action's reliance on FEC advisory opinion 1990-05 is misplaced, given the 

entirely different set of facts addressed in that opinion. In 1990, self-publication of newsletters 
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and other media was an emerging trend and raised the possibility that candidates might seek to 

cloak a classic electioneering activity—pamphleteering—under the guise of press freedom. 

Notably, the Commission reaffirmed the principle that "indirect[] benefit" to a candidate is 

insufficient to establish a contribution, declining to find that any of the candidate's existing 

newsletters were election-related even though all of them presumably provided her with some 

beneficial exposure to her constituency. See AO 1990-05 (citing AO 1983-12). Instead, the 

Commission offered general guidelines for when a candidate's own press publications may cross 

the line into being election-related. 

That guidance does not support finding election-related activity here. To begin, this case 

does not involve a candidate's self-publication; it relates to a lawsuit and an administrative 

proceeding. Instead of Van Hollen distributing the filings to his constituency in Maryland, his 

lawyers filed them in federal court and in an administrative agency. The audience was the 

federal judiciary and the Commission, not the Maryland electorate. Those filings also make no 

reference to Van Hollen's qualifications for public office or to his opponent and do not refer to 

his views on public policy issues (or those of his opponents). They mention Van Hollen's 

candidacy for office only in passing, in addressing the court's Jurisdiction. FEC advisory 

opinion 1990-05 confirms that such an indirect benefit does not implicate § 8(a)(i). 

2. Van Hollen's standing allegations do not change this analysis 

Cause of Action's complaint also refers to certain allegations that Van Hollen included in 

his complaint for purposes of establishing standing to bring the underlying lawsuit in federal 

court. See Compl. T) 32 n.54. Such allegations, however, do not prove anything with respect to 

whether this litigation should be considered election-influencing activity for purposes of 

§ 8(a)(i). 
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The inquiries—federal standing and § 8(a)(i)—are distinct. Standing to bring a suit in 

federal court relates to the effect or potential effect on the plaintiff, here Van Hollen. See 

Summers v. Earth Island Institute, 129 S. Ct. 1142, 1149 (2009) (describing the "personal stake" 

a plaintiff must demonstrate in the litigation, including that "he is under threat of suffering 

'injury in fact' that is concrete and particularized"). Section 8(a)(i), by contrast, relates to the 

"purpose" of the donor. As discussed above, the Commission has rejected an effects-based 

inquiry to determine whether an activity is a contribution. Van Hollen's standing allegations 

simply do not bear on the contribution question under § 8(a)(i). 

What is more, even if they were the same inquiry. Van Hollen's standing allegations 

would not suffice to establish a contribution. The two inquiries have very different thresholds. 

A federal plaintiff need not allege direct injury to establish standing. See United States v. 

Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669, 689 n.l4 (1973).' 

For example, when Senator McConnell filed his complaint challenging BCRA, he (like Van 

Hollen) alleged that the BCRA would injure him in his capacity as a "member of Congress, 

candidate, voter, donor, recipient, fundraiser, and party member." Compl. T[ 16, McConnell v. 

EEC, No. 02-CV-582, (D.D.C. Mar. 27, 2002), ECF No. 1.® That this allegation was sufficient to 

establish standing does not, absent more, establish a contribution under § 8(a)(i). As the 

Commission has expressly recognized, "activities [that] ... indirectly benefit... election 

campaigns ... will not necessarily be deemed to be for the purpose of influencing an election." 

AO 1983-12. 

' In SCRAP, the Supreme Court rejected an argument "to limit standing to those who have been 
'significantly' affected by agency action" as "fundamentally misconceived." 412 U.S. at 689 n.l4. It then 
catalogued "important interests [that it allowed] to be vindicated by plaintiffs with no more at stake in the outcome 
of an action than a fraction of a vote, a SS fine and costs, and a SI.SO poll tax." Id. 

* Additionally, when Senator McConnell requested (and received) oral argument time in McCutcheon v. 
FEC, he asserted that he was harmed by the aggregate limit on individual contributions. See Motion Of Sen. Mitch 
McConnell For Leave To Participate In Oral Argument As Amicus Curiae And For Divided Oral Argument at 2, 
McCutcheon v. FEC, No. 12-536 (U.S. filed July 25, 2013) ("Now seeking re-election to his sixth term in the 
Senate, Senator McConnell is adversely impacted by the aggregate limit on individual contributions to candidates."). 
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Finally, even though Van Hollen alleged that the current campaign finance scheme 

causes him Article III injury, that allegation does not prove that the litigation was for the purpose 

of influencing a Federal election under § 8(a)(i). The litigation could not have provided Van 

Hollen with an electoral advantage over an opponent because Van Hollen's stated interest— 

"participating in elections untainted by expenditures from undisclosed sources for 'electioneering 

communications'" (Exhibit K, T| 11)—is shared by any candidate for Federal office. If the 

lawsuit were successful, all candidates would benefit from the ruling. Indeed, the allegations 

were drafted to comply with the D.C. Circuit's standing rules, which permit candidates to bring 

challenges to the illegal structuring of a competitive environment. See Shays v. FEC, 414 F.3d at 

85. And, as explained above, such structural challenges are not for the purpose of influencing an 

election.' 

3. A Contrary Ruling By The FEC Would Be Highly Disruptive 

Cause of Action's complaint, if deemed valid, would call into question settled practices 

in the area of campaign finance litigation. As noted, there is a long history of members of 

Congress using pro bono legal services to challenge campaign finance laws and regulations. A 

ruling that such services are "contributions" would, in practical terms, eliminate this practice. 

The prohibitive cost of such legal work would make it highly unlikely that elected officials could 

challenge campaign finance laws and regulations. And the social cost would be to reduce the 

quality of legal representation in the important legal proceedings that shape how campaign-

finance law develops in this country. 

^ Cause of Action also suggests, in a footnote, that Van Hollen violated the House ethics mles in accepting 
the pro bono legal services without establishing a legal expense fund. Compl. H 23 b.34. The House Committee on 
Ethics has made clear, however, that House members may accept "pro bono legal assistance ... without limit" "[t]o 
participate in a civil action challenging the validity of any federal law or regulation." House Committee on Ethics, 
Contributions To A Legal Expense Fund, httD://ethics.house.gov/contributions-legal-exDense-fund (last visited May 
9, 2016). In any event, the Commission does not have jurisdiction over the enforcement of congressional ethics 
rules. 
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Indeed, if adopted, the disruptive effect of Cause of Action's argurnent would extend far 

beyond pro bono legal representation. Accepting the indirect-benefit theory would permit 

complaints charging that any activity placing the candidate in a positive light is a 

"contribution"—which is effectively everything a candidate does. Not only would that cause a 

flood of FEC complaints, it would seriously imperil many socially beneficial activities in which 

federal officials engage. To consider just one example, such a ruling would call into question the 

routine practice of U.S. Senators and Members of Congress filing amicus briefs in the courts of 

appeals and the Supreme Court. Such pro bono amicus briefs are permitted by Congressional 

rules, but—under Cause of Action's theory of indirect benefit—they would be "contributions" 

under § 8(a)(i). If the Commission were to accept Cause of Action's theory, few members of 

Congress would ever offer their views, as amicus curiae, to any court in the country. 

Worse yet. Cause of Action's indirect-benefit theory is entirely unworkable. There is no 

administrable standard to determine which indirect benefits are sufficient to convert an activity 

into a campaign contribution and which are not. And even were such a standard to exist, it 

would raise fundamental fairness concerns because it would rely on ex post facto 

decisionmaking; an activity could be deemed a "contribution" if, despite the donor's lack of 

intent at the time of the activity, many months later, it provides sufficient benefit to a federal 

candidate. The Commission should not accept Cause of Action's invitation to overrule its prior 

conclusion that indirect benefit is insufficient to establish a "contribution" under § 8(a)(i). 

II. DEMOCRACY 21 AND CLC'S PRO BONO LEGAL SERVICES WERE NOT A 
"CONTRIBUTION" As DEFINED UNDER § 8(A)(II) OF FECA 

The Commission should reject Cause of Action's alternative argument (Compl. T[ 29) that 

Democracy 21 and CLC provided a "contribution" to Van Hollen in the form of "payment by 

-19-



any person of compensation for the personal services of another person which are rendered to a 

political committee without charge for any purpose." 52 U.S.C. § 30101(8)(A)(ii) (emphasis 

added; hereinafter "§ (8)(a)(ii)"). 

This argument suffers from a basic flaw. Democracy 21 and CLC provided pro bono 

legal services to Van Hollen personally, not to his political committee. See Exhibit K (complaint 

listing plaintiff as "Van Hollen," not "Committee To Elect Van Hollen"); cf. EEC AO 1988-27 

(recognizing distinction between a payment "directly to the speaker ... and not to the speaker's 

election campaign"). Van Hollen himself was the only plaintiff in the lawsuit and petitioner in 

the rulemaking; his campaign committee was not a party and had no involvement in either 

proceeding. Because the underlying litigation and administrative petition were filed in Van 

Hollen's name, the pro bono legal services are not a contribution under § (8)(a)(ii). 

Moreover, in cormection with the litigation and rulemaking. Democracy 21 and CLC 

worked only with Van Hollen personally and his House staff, not with his campaign staff. 

Exhibit I; Exhibit J. Indeed, Cause of Action's Complaint cites press releases issued by 

Representative Van Hollen's Congressional office, not his campaign committee. See, e.g., 

Comp. T| 32 n.55. Cause of Action's conclusory allegation that Democracy 21 and CLC 

somehow contributed to Van Hollen's political committee provides no basis for the Commission 

to initiate an investigation. 
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CONCLUSION 

For the foregoing reasons, the Commission should find no reason to believe that 

Democracy 21 and CLC violated FECA as alleged in MUR 7024 and should conclude that no 

further action should be taken in this matter. 
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4/15/2016 Our Mission | Democracy21Democracy21 

t ̂Democracy 21 

HOME LEGISLATIVE ACTION PUBLIC FINANCING MONEY IN POLITICS INSIDE THE COURTS ARCHIVES .ABOUTUS DONATE 

Our Mission 

Democracy 21 
Democracy 21 is a nonprofit, nonpar isan organization dedicated to making democracy work for aii Americans. 

Democracy 21, and its education arm. Democracy 21 Education Fund, work to eliminate he undue influence of 

big money in American poiitics, prevent government corruption, empower citizens in the political process and 

ensure the integrity and fairness of govemment decisions and elections. The organization promotes campaign 

finance reform and other related political reforms to accomplish these goals. 

Our Focus 
Democracy 21 provides the pubiic and media with the latest informs ion and analysis on money and politics and 

campaign finance reform efforts. The organization's activities include: 

Promoting campaign finance reforms, including the creation of a new public financing system for 

presidential and congressional races to empower citizens by providing multiple public funds to match their 

small contributions, ending secret money in federal elections by enacting new campaign finance disclosure 

laws, curbing the role of Super PACs in federal elections and creating a new system to effectively enforce 

the campaign finance laws: 

Wbrking to develop technological breakthroughs by which the internet and social media can be used to 

empower tens of millions of citizens to make small contributions online and fundamentally change the way 

campaigns are financed; 

Bringing lawsuits and filing briefs to defend the constitutionality of the nation's campaign finance laws and 

to ensure the laws are effectively interpreted and enforced; 

Participating in administrative proceedings and filing complaints to press administrative agencies and 

enforcement bodies to properly administer and enforce the laws; 

Promoting other government integrity reform measures, including lobbying, ethics and transparency laws 
and rules; and 

Serving as a watchdog to hold federal office holders accouritable for viola ing campaign finance laws and 

ethics rules and for misusing pubiic office for personal gain. 

Our Funders 

Our funders include the John D. and Catherine T. MacArthur Foundation, the Rockefeller Brothers Fund, the 

Opportunity Fund, FThree Foundation, the Open Society Founda ions and a number of committed individual 

donors. 
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History & Mission 
Founded in 2002, the Campaign Legal Center (CLC) is a nonpartisan, nonprofit organization 

that defends and protects our democracy in the areas of campaign finance, voting rights, 

political communication and government ethics. CLC works every day to attack laws and 

regulations that undermine the fundamental rights of all Americans to participate in the 
political process and to defend laws that protect these interests. Working in administrative, 

legislative and legal proceedings, CLC shapes our nation's laws and policies so that the right 
to have a voice.in our free and democratic society remains the foundation of our political 

system. 
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October 1, 2007 

By Electronic Mail (wrtl.ads@fec.gov) 

Mr. Ron B. Katwan 
Assistant General Counsel 
Federal Election Commission 
999 E Street NW 
Washington, DC 20463 

Re: Comments on Notice 2007-16: Electioneering Communications 

Dear Mr. Katwan: 

These comments are submitted jointly by the Campaign Legal Center, Democracy 21, 
the Brennan Center for Justice, Common Cause, the League of Women Voters and U.S. PIRG 
in response to the Notice of Proposed Rulemaking (NPRM) on "Electioneering 
Communications." See NPRM 2007-16, 72 Fed. Reg. 50261 (August 31, 2007). The 
Commission requests comments on proposed revisions to its rules governing electioneering 
communications, in order to implement the Supreme Court's decision in FEC v. Wisconsin 
Right to Life. Inc., 127 S. Ct. 2652 (2007) {"WRTL IF). 

WRTLII held that electioneering communications that are not express advocacy, or the 
"functional equivalent of express advocacy," id. at 2667, may not constitutionally be subject to 
the prohibition on the use of corporate and union treasury fimds to pay for electioneering 
communications, a restriction imposed by Title II of the Bipartisan Campaign Reform Act of 
2002 (BCRA), and codified at 2 U.S.C. §§ 441b(b)(2), 441b(c). Further, the plurality opinion 
said that an "ad is the functional equivalent of express advocacy only if the ad is susceptible of 
no reasonable interpretation other than as an appeal to vote for or against a specific candidate." 
WRTLII.niS.Ci. 2X2661. 

The Commission is seeking public comment on two altemative proposed approaches to 
implementing the WRTL II decision - the first would incorporate the new exemption into the 
rules prohibiting the use of corporate and union treasury funds to pay for electioneering 
communications; the second would incorporate the new exemption into the rule defining 
"electioneering communication" itself. The principal difference between the two approaches is 
that the second would have the effect of exempting WRTL //-type ads not only from the 
corporate/union source restrictions at 2 U.S.C. § 441b(b)(2), but also from the electioneering 
communication disclosure requirements at 2 U.S.C. § 434(f). 72 Fed. Reg. at 50262. 

For the reasons set forth below, we urge the Commission to promulgate a rule based on 
the "Altemative 1" approach, limiting the new exemption to the corporate/union funding 

mailto:wrtl.ads@fec.gov


restrictions, and retaining the existing disclosure requirements for all ads that meet the 
statutory definition of "electioneering communication." 

In addition to the "safe harbor" proposed by the Commission as part of "Altemative 1," 
the Commission should make clear in the rule that it will consider "indicia of express 
advocacy" in an ad, 127 S. Ct. at 2667, such as an attack on a candidate's character, 
qualifications or fitness for office, as a "red flag" and as strong evidence that the ad is subject 
to the Title II funding restrictions. Further, the Commission should make clear that it will 
consider "condemning" a candidate's record on an issue - so-called "Jane Doe"-type ads, as 
discussed both in WRTL11. 127 S. Ct. at 2667 n.6, and in McConnell v. FEC, 540 U.S. 93, 127 
(2003) - also as strong evidence that the ad is subject to the Title II funding restrictions. 

The Campaign Legal Center and Democracy 21 each request the opportunity to testify 
at the public hearing on this rulemaking scheduled for October 17, 2007. 

I. The Commission Should Adopt "Alternative 1" And Reject The 
"Alternative 2" Proposal To Extend The WRTL II Exemption To BCRA's 
Reporting Requirements. 

The NPRM correctly acknowledges that the "plaintiff in WRTL 11 challenged only 
BCRA's corporate and labor organization funding restrictions and did not contest either the 
definition of 'electioneering communication' in section 434(f)(3), or the reporting requirement 
in section 434(f)(1)." 72 Fed. Reg. at 50262 {citing WRTL 11, 127 S. Ct. at 2658-59; and 
Verified Complaint for Declaratory and Injunctive Relief, TI36 (July 28, 2004) in Wisconsin 
Right to Life, Inc. v. FEC (D.D.C. No. 04-1260)). 

In the original complaint filed by Wisconsin Right to Life that led to the Supreme Court 
decision, the plaintiff could not have been clearer that it was not challenging the reporting and 
disclaimer provisions of the law: "WRTL does not challenge the reporting and disclaimer 
requirements for electioneering communications, only the prohibition on using its corporate 
funds for its grass-roots lobbying advertisements." Complaint, supra at T| 36. 

This is a point repeatedly stressed by WRTL in its brief to the Supreme Court. In the 
introductory section of the brief, it stated: "WRTL challenged the prohibition, not disclosure, 
and was prepared to provide the full disclosure required under BCRA." Brief for Appellee, 
FEC. V. Wisconsin Right to Life, No. 06-969 (March 2006) at 10 (emphasis in original); see 
also id. at n.l8 ("Full disclosure of WRTL's identity and activities would have been 
forthcoming.") and id. at 29 n.39 ("WRTL did not challenge the electioneering communication 
disclosure requirements.") (emphasis in original). Indeed, WRTL stressed to the Court that its 
challenge to the statute, if successful, would leave a fully "transparent" system: 

Because WRTL does not challenge the disclaimer and disclosure requirements, 
there will be no ads done under misleading names. There will continue to be 

. full disclosure of all electioneering communications, both as to disclaimer and 
public reports. The whole system will be transparent. With all this information, 
it will then be up to the people to decide how to respond to the call for 



grassroots lobbying on a particular government issue. And to the extent that 
there is a scintilla of perceived support or opposition to a candidate,..., the 
people, with full disclosure as to the messenger, can make the ultimate 
judgment. 

Id. at 49. 

The NPRM also correctly notes that the Supreme Court in McConnell v. FEC, 540 U.S. 
93 (2003), "specifically upheld the electioneering communications reporting provisions as 
constitutional because they 'd[o] not prevent anyone from speaking[.]"' 72 Fed. Reg. 50262 
{quoting McConnell, 540 U.S. at 201 {quoting McConnell v. FEC, 251 F. Supp. 2d 176, 241 
(D.D.C. 2003)) (intemal quotations omitted). The McConnell Court upheld these disclosure 
provisions by a vote of 8-1, with only Justice Thomas dissenting. 

Yet, despite the fact that the plaintiff in WRTLII did not challenge the constitutionalitv 
of the disclosure requirements applicable to electioneering communications, and despite the 
fact that the WRTL II Court did not address the constitutionality of these disclosure 
requirements, and despite the fact that the McConnell Court by a large majority soecificallv 
upheld the constitutionality of the Title II disclosure requirements - the Commission has 
proposed, as "Alternative 2," to amend the definition of "electioneering communication" at 11 

I C.F.R. § 100.29(c) so as to exempt many if not most electioneering communications from the 
disclosure requirements. 

For the reasons set forth below, the Commission does not have any basis for adopting 
"Alternative 2." 

A. Supreme Court's WRTL II holding that the "electioneering 
communication" funding restrictions are unconstitutional as applied to 
certain advertisements does not extend to the reporting requirements 
for "electioneering communications." 

The Commission asks: "Does WRTL II either permit or necessitate an exemption from 
the definition of 'electioneering communication,' or give the Commission authority to create 
such an exemption?" 72 Fed. Reg. at 50263. 

The answer to all those questions is no. As noted above, the Court's decision in WRTL 
II did not even consider, let alone invalidate, BCRA's definition of "electioneering 
communication" and related reporting requirements. And the Commission does not have 

' Also quoting Alaska Right To Life Comm. v. Miles, 441 F.3d 773, 788 (9th Cir. 2006) ("The 
[McConnell] Court was not * * "• explicit about the appropriate standard of scrutiny with respect to 
disclosure requirements. However, in addressing extensive reporting requirements applicable to * * * 
'electioneering communications' * * *, the Court did not apply 'strict scrutiny' or require a 'compelling 
state interest.' Rather, the Court upheld the disclosure requirements as supported merely by 'important 
state interests.'") (intemal quotation omitted); Buckley v. Valeo, 424 U.S. 1, 60-84 (1976) (upholding 
FECA's reporting requirements). 



authority to exempt from the disclosure requirements any electioneering communications that 
promote, support, attack or oppose a candidate. See 2 U.S.C. § 434(f)(3)(B)(iv). 

The Court in WRTL //reviewed the constitutionality of the Title II funding restrictions 
- not its disclosure requirement. Fundamentally different constitutional tests apply to the two 
provisions. Whereas a reporting requirement is constitutional so long as there is a '"relevant 
correlation' or 'substantial relation' between the governmental interest and the information 
required to be disclosed," Buckley v. Valeo, 424 U.S. 1, 64 (1976), a restriction on political 
spending is constitutional only if it meets the more rigorous strict scrutiny requirement of being 
"narrowly tailored to further a compelling interest," WRTL II, 127 S. Ct. at 2671 (quoting 
McConnell, 540 U.S. at 205; Bellotti, 435 U.S. 765, 786 (1978); Buckley, 424 U.S. at 44-45). 

Examining the source prohibition, and that provision alone, the Court in WRTL II 
applied this more rigorous standard. The WRTL II Court had no reason to, and indeed did not, 
consider whether the ads at issue in the case could constitutionally be subject to the disclosure 
requirements of Title 11, under the less rigorous standard of review applicable to such reporting 
requirements. 

Thus, this rulemaking is being conducted pursuant to a Supreme Court decision that did 
not examine or address the constitutionality of the Title 11 disclosure requirements, and did not 
make any ruling on those requirements. And if the Court had been presented the question, the 
standard it would have applied to assessing the Title 11 disclosure requirements clearly would 
have been markedly different than the standard it applied to reviewing the Title 11 funding 
restrictions. 

The Commission should not speculate as to what the outcome might be of some 
possible future as-applied challenge that might (or might not) be someday brought against the 
disclosure requirements of Title 11. Certainly there are no grounds, now, for the Commission 
to conclude that those disclosure requirements are unconstitutional. WRTL //provides no basis 
for the Commission to decide, by rule, that the statutory disclosure requirements of BCRA 
cannot apply to all electioneering communications. 

This conclusion has even stronger force given that the Supreme Court in McConnell, 
with eight Justices agreeing, expressly upheld the Title 11 disclosure requirements, 540 U.S. at 
194-200, a decision undisturbed (and unanalyzed) by WRTL II 

McConnell's analysis of disclosure has its roots directly in Buckley. There, the Court 
made clear that both the government interests supporting disclosure laws, as well as the 
burdens imposed on those required to comply with disclosure requirements, differ substantially 
from interests and burdens at issue in provisions that impose limits on contributions and 
expenditures. 

The Buckley Court began by noting that "[ujnlike the overall limitations on 
contributions and expenditures, the disclosure requirements impose no ceiling on campaign-
related activities." Id. at 64. The Court said that there must be a "'relevant correlation' or 
'substantial relation' between the governmental interest and the information required to be 



disclosed." Id. This test is necessary, the Court reasoned, "because compelled disclosure has 
the potential for substantially infringing the exercise of First Amendment rights," but it also 
found "that there are govemmental interests sufficiently important to outweigh the possibility 
of infringement, particularly when the 'free functioning of our national institutions' is 
involved." Id. at 66 (quoting Communist Party v. Subversive Activities Control Bd., 367 U.S. 
1, 97 (1961)). The Court continued: 

The govemmental interests sought to be vindicated by the disclosure requirements 
are of this magnitude. They fall into three categories. First, disclosure provides 
the electorate with information "as to where political campaign money comes 
from and how it is spent by the candidate" in order to aid the voters in evaluating 
those who seek federal office. ... The sources of a candidate's financial support 
also alert the voter to the interests to which a candidate is most likely to be 
responsive and thus facilitate predictions of future performance in office. 

Second, disclosure requirements deter actual cormption and avoid the appearance 
of corruption by exposing large contributions and expenditures to the light of 
publicity. This exposure may discourage those who would use money for 
improper purposes either before or after the election. A public armed with 
information about a candidate's most generous supporters is better able to detect 
any post-election special favors that may be given in retum. ... 

Third, and not least significant, recordkeeping, reporting, and disclosure 
requirements are an essential means of gathering the data necessary to detect 
violations of the contribution limitations described above. 

The disclosure requirements, as a general matter, directlv serve substantial 
govemmental interests. 

Id. at 66-68 (footnotes omitted) (emphasis added). 

With respect to the burdens imposed by disclosure requirements, the Buckley Court 
noted that "disclosure requirements - certainly in most applications - appear to be the least 
restrictive means of curbing the evils of campaign ignorance and cormption that Congress 
found to exist." Id. at 68 (footnotes omitted). On balance, the Court concluded that the 
"sufficiently important" govemment interests served by disclosure requirements justify the 
burdens imposed by them, and it rejected the claims that FECA's disclosure requirements were 
unconstitutional as applied to political committees and individuals. Id. at 60. 

By reference to this analysis, the Court in McConnell rejected a challenge to the Title II 
disclosure requirements. 540 U.S. at 195. The Court: 

[A]gree[d] with the District Court that the important state interests that prompted 
the Buckley Court to uphold FECA's disclosure requirements - providing the 
electorate with information, deterring actual cormption and avoiding anv 
appearance thereof, and gathering the data necessarv to enforce more substantive 



electioneering restrictions - apply in full to BCRA. Accordingly, Buckley amply 
supports application of FECA § 304's disclosure requirements to the entire range 
of "electioneering coinmunications." 

540 U.S. at 196 (footnote omitted) (emphasis added). The Court continued: 

Plaintiffs' disdain for BCRA's disclosure provisions is nothing short of 
surprising. ... Curiously, Plaintiffs want to preserve the ability to run these 
advertisements while hiding behind dubious and misleading names like: 'The 
Coalition-Americans Working for Real Change' (funded by business 
organizations opposed to organized labor), 'Citizens for Better Medicare' (funded 
by the pharmaceutical industry), 'Republicans for Clean Air' (funded by brothers 
Charles and Sam Wyly). ... Given these tactics. Plaintiffs never satisfactorilv 
answer the question of how 'uninhibited, robust, and wide-open' speech can occur 
when organizations hide themselves from the scrutinv of the voting public. 
McConnell Br. at 44. Plaintiffs' argument for striking down BCRA's disclosure 
provisions does not reinforce the precious First Amendment values that Plaintiffs 
argue are trampled by BCRA, but ignores the competing First Amendment 
interests of individual citizens seeking to make informed choices in the political 
marketplace." 251 F.Supp.2d at 237. 

540 U.S. at 196-97 {quoting McConnell, 251 F.Supp.2d at 237(emphasis added)). 

Just as the Buckley Court had upheld earlier FECA disclosure requirements against 
constitutional challenge, the McConnell Court held that BCRA's disclosure requirements "are 
constitutional, in part, because they 'd[o] not prevent anyone from speaking.'" Id. at 201 
(internal citation omitted).^ 

In his opinion concurring in this portion of the judgment. Justice Kennedy, joined by 
Justice Scalia and Chief Justice Rehnquist, stated that he "agree[s] with the Court's judgment 
upholding the disclosure provisions contained in § 201 of Title II, with one exception." Id. at 
321 Justice Kennedy stated that the section 201 disclosure requirement "does substantially 
relate" to the govemmental interest in providing the electorate with information, which 
"assures its constitutionality." Id. {citing id. at 196). 

In short, the Supreme Court has held that reporting requirements serve govemmental 
interests broader than those served by restrictions on expenditures, and that disclosure 

^ The Court in McConnell noted that persons subject to the disclosure requirement might avail 
themselves of an as-applied challenge if they could demonstrate that disclosure would subject them to a 
"reasonable probability" of "threats, harassment, and reprisals." Id. at 198-99 {quoting Brown v. 
Socialist Workers '74 Campaign Comm. (Ohio), 459 U.S. 87, 100 (1982)). It found no such 
demonstration was made in McConnell, id. at 199, nor was any such argument advanced in WRTLII. 

^ That exception is the requirement in section 202 of BCRA for "advance disclosure" of 
executory contracts to purchase airtime for electioneering communications to be run in the future. 



requirements are less burdensome than restrictions on expenditures. For these reasons, the 
Court has employed entirely different legal standards when considering the constitutionality of 
reporting requirements, as compared to a ban on the use of corporate or union treasury funds to 
pay for expenditures. The Court's ruling in WRTLII, applying the more rigorous standard to 
the source prohibitions of Title II, neither addressed nor disturbed the Court's 8-1 ruling in 
McComell which applied a different standard to uphold the disclosure provisions of Title 11." 

B. The constitutionality of a disclosure requirement does not depend on 
the spender's use of "express advocacy" or its "functional equivalent." 

The fact that the Title II disclosure requirement (I) was upheld as constitutional in 
McConnell, (2) was not challenged in WRTL II, and (3) would, if challenged, be subject to an 
entirely different legal standard than was the source prohibition at issue in WRTL II, alone 
makes clear that the Commission has no legal or policy basis for extending the WRTL II 
exemption to the electioneering communication disclosure requirement. 

Nevertheless, some might argue that disclosure may not constitutionally be required by 
spenders who do not use "express advocacy" or its "functional equivalent" and, instead, engage 
in what they characterize as "grassroots lobbying." This is wrong, but in any event would be a 
judgment for the courts to make about a statute passed by Congress, not a judgment for the 
Commission to make on its own. 

The constitutionality of a disclosure requirement does not depend on the spender's use 
of "express advocacy" or its "functional equivalent." Statutes requiring disclosure of lobbying 
expenditures, as well as expenditures for ballot measures, have been upheld by both the 
Supreme Court and lower federal courts.-

The leading case on lobbyist disclosure, U.S. v. Harriss, 347 U.S. 612 (1954), 
considered the Federal Regulation of Lobbying Act, which required every person "receiving 
any contributions or expending any money for the purpose of influencing the passage or defeat 

^ For the reasons discussed above, WRTL II does not require the Commission to create an 
exemption to the definition of electioneering communication that would have impact beyond the section 
441b(b) restrictions on the use of corporate and union treasury funds reviewed by the Court. Nor does 
the Commission have discretionary authority under subpart (iv) of 2 U.S.C.§ 434(f)(3)(B) (or on any 
other statutory basis) to create such an exemption to the definition of electioneering communication. 
Under that provision, the Commission may not exempt any electioneering communication that 
"promotes or supports a candidate for [Federal] office, or attacks or opposes a candidate for that office 
(regardless of whether the communication expressly advocates a vote for or against a candidate)." Id. 
(incorporating 2 U.S.C. § 431(20)(A)(iii)). Since this language from section 431(20) makes clear that 
the category of PASO ads is broader than "express advocacy" and its "functional equivalent," 
narrowing the definition of electioneering conununications simply to express advocacy and its 
"functional equivalent" would necessarily exclude non-express advocacy ads which PASO a candidate. 
While such a narrowing construction is required by the plurality's decision for purposes of applying the 
section 441b(b)(2) restriction on the use of corporate and union treasury funds, it is not required for any 
other purpose, and would exceed the statutorily constrained scope of the Commission's discretionary 
authority. 



of any legislation by Congress" to report information about their clients and their contributions 
and expenditures, /rf. at 614 & n.l. To avoid finding this broadly-drafted Act 
unconstitutionally vague, the Supreme Court narrowed its application to lobbyists' "direct 
communication with members of Congress on pending or proposed federal legislation[,]" and 
to such efforts made "through an artificially stimulated letter campaign."^ Id. at 620; see also 
id. at 620 n.lO (noting that the Act covered lobbyists' "initiat[ion] of propaganda from all over 
the country, in the form of letters and telegrams," to influence legislators). After balancing the 
Act's burden on First Amendment rights against the government's interests, the Court found 
that disclosure of "lobbying," thus defined, did not violate the First Amendment. It reasoned 
that disclosure served the state interest of "self-protection," and enabled legislators to evaluate 
lobbying pressures by providing "a modicum of information from those who, for hire, attempt 
to influence legislation, or who collect or spend funds for that purpose." Id. at 625. The Court 
said: 

Present-day legislative complexities are such that individual members of 
Congress cannot be expected to explore the myriad [lobbying] pressures to 
which they are regularly subjected. Yet full realization of the American ideal of 
government by elected representatives depends to no small extent on their 
ability to properly evaluate such pressures. Otherwise the voice of the people 
may all too easily be drowned out by the voice of special interest groups 
seeking favored treatment while masquerading as proponents of the public weal. 

Id. 

Lower courts, following Harriss, have also upheld state lobbying disclosure statutes. In 
Minnesota State Ethical Practices Board (MSEPB) v. Nat'l Rifle Association, 761 F.2d 509 
(8th Cir. 1985), the Eighth Circuit upheld a state statute requiring disclosure of grassroots 
lobbying, even when the activity at issue was only correspondence from a national 
organization to its own members. The NRA had sent three letters and one mailgram from its 
Washington headquarters to its members in Minnesota (approximately 54,000 persons), urging 
them to contact their state legislators in support of three pieces of pending legislation. Id. at 
511. The Court found that Minnesota's interest in the disclosure of these activities 
"outweigh[ed] any infringement of the [NRA's] first amendment rights." Id. at 512.® 

' For instance, one of the lobbyist-defendants had "arranged to have members of Congress 
contacted" about legislation that would raise the price of agricultural commodities and commodity 
futures "through an artificially stimulated letter campaign." Harriss, 347 U.S. at 616-17. 

® The Eighth Circuit reiterated this holding in Minnesota Citizens Concernedfor Life v. Kelley, 
427 F.3d 1106, 1111 (8th Cir. 2005), stating, "Both the Supreme Court and this court have upheld 
lobbyist-disclosure statutes based on the government's 'compelling' interest in requiring lobbyists to 
register and report their activities, and avoiding even the appearance of corruption." See also 
Commission on Independent Colleges and Universities v. New York Temporary State Commission, 534 
F. Supp. 489,498 (N.D.N.Y. 1982) (finding the New York state lobby law, construed to require 
disclosure of efforts to "exhort the public to make such direct contact with legislators as outlined in 
Harriss," did not violate the First Amendment). Cf. Florida League of Prof I Lobbyists, Inc. v. Meggs, 
87 F.3d 457, 460-61 (11th Cir. 1996) (citing Harriss in upholding a Florida law which required 



The electioneering communication disclosure provisions of Title II are far narrower 
than those upheld in Harriss and MSEPB. Whereas the Title II disclosure requirements apply 
only to certain broadcast communications aired in close proximity to elections, the disclosure 
requirements upheld in Harriss and MSEPB apply to both broadcast and non-broadcast 
communications, and apply regardless of when the communication was made. 

Similarly, the Supreme Court has expressed approval of state statutes requiring the 
disclosure of funds spent on so-called issue advocacy in the context of ballot measures. In 
First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765 (1978), the Court struck down limits on 
expenditures to influence ballot measures, but did so in part because "[ijdentification of the 
source of advertising may be required as a means of disclosure, so that tiie people will be able 
to evaluate the arguments to which they are being subjected." Id. at 792 n.32. Citing Buckley 
and Harriss, the Court took note of "the prophylactic effect of requiring that the source of 
communication be disclosed." Id. 

The Court again recognized this state "informational interest" in Citizens Against Rent 
Control V. City of Berkeley, 454 U.S. 290 (1981), where it considered a challenge to the City's 
ordinance that limited contributions to committees formed to support or oppose ballot 
measures. Although the Court struck down the contribution limit, it based this holding in part 
on the availability of disclosure requirements imposed on ballot measure committees. See 454 
U.S. at 298 ("[TJhere is no risk that the Berkeley voters will be in doubt as to the identity of 
those whose money supports or opposes a given ballot measure since contributors must make 
their identities known under [a different section] of the ordinance, which requires publication 
of lists of contributors in advance of the voting."); see also Watchtower Bible and Tract 
Society of New York v. Village ofStratton, 536 U.S. 150,167 (2002) (invalidating ordinance 
requiring registration of door-to-door canvassers but noting that disclosure requirements "may 
well be justified in some situations - for example, by the special state interest in protecting the 
integrity of the ballot initiative process....").' 

These precedents led the Ninth Circuit to hold that, "[gjiven the Supreme Court's 
repeated pronouncements, we think there can be no doubt that states may regulate express 
ballot-measure advocacy through disclosure laws." California Pro-Life Council v. Getman, 
328 F.3d 1088, 1104 (9th Cir. 2003). The Ninth Circuit noted that "[tjhough the Buckley Court 
discussed the value of disclosure for candidate elections, the same considerations apply just as 
forcefully, if not more so, for voter-decided ballot measures." Id. at 1105; see also Rhode 
Island ACLU v. Begin, 431 F. Supp. 2d. 227, 243 (D.R.I. 2006) (upholding state law disclosure 
requirement that "is closely drawn to further a sufficiently important state interest in providing 

disclosure of expenditures both for direct lobbying and for indirect lobbying activities which did not 
involve contact with govemmental officials). 

' Mclntyre v. Ohio Election Comm., 514 U.S. 334 (1995), is not to the contrary. There, the Court 
struck down a state law identification requirement for political advertising, as applied to a pamphlet 
produced and disseminated by an individual. That case did not concem reporting requirements, and 
indeed the Court specifically distinguished such requirements, noting that they are a "far cry" from the 
identification law at issue in Mclntyre. 514 U.S. at 355. 
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voters with information regarding the sources of funds used to support or oppose ballot 
measures.")-^ 

Whether viewed in the context of lobby disclosure laws, or ballot measure disclosure 
requirements, federal case law confirms that the entire universe of advertisements captured by . 
BCRA's definition of "electioneering communication" - those ads considered the functional 
equivalent of express advocacy, those that may promote or attack a candidate even if not the 
equivalent of express advocacy, as well as those that might be characterized as "grassroots 
lobbying" or "issue" advocacy - may constitutionally be subject to disclosure requirements. 
The Supreme Court and lower federal courts have upheld broader statutes requiring such 
disclosure, finding them justified by sufficiently important state informational interests. 

II. "Alternative 1" Correctly Implements The Supreme Court's Decision In 
WRTL11, Provided It Is Modified To Make Clear That "Indicia Of Express 
Advocacy" And "Condemning" A Candidate's Record On An Issue ("Jane 
Doe"-Type Ads) Will Constitute Strong "Red Flag" Evidence That The Ads 
Are Subject To The Funding Restrictions Of Title II. 

The Commission's "Alternative 1" proposal to incorporate a new exemption into Part 
114 of the Commission's regulations appropriately limits the scope of the WRTL II exemption 
to BCRA's restrictions on corporate and labor organization funding of electioneering 
communications. Thus, under "Alternative 1," corporations and labor organizations would be 
permitted to use general treasury funds for electioneering communications that qualify for the 
proposed exemption, but would be required to file electioneering communications disclosure 
reports if their spending for such communications exceeds $10,000 in a calendar year. See 72 
Fed. Reg. at 50262. 

As discussed in greater detail below, it is important for the Commission to be clear in 
the rule that "indicia of express advocacy" in an ad - such as attacks on a candidate's 
character, qualifications or fitness for office - will provide strong evidence that the ad is 
subject to the funding restrictions of Title II. Similarly, the Commission should make clear 
that "condemning" a candidate's record on an issue - what the plurality opinion called "Jane 
Doe"-type ads - will also provide strong evidence that the ad is subject to the funding 
restrictions of Title II. 

Subsection (a) of proposed new 11 C.F.R. § 114.15 provides that "[cjorporations and 
labor organizations may make an electioneering communication ... if the communication is 
susceptible of a reasonable interpretation other than as an appeal to vote for or against a clearly 
identified Federal candidate." Subsection (b) establishes safe harbors for certain types of 
electioneering communication (i.e., "grassroots lobbying" and "commercial and business 

* In Getman, the Ninth Circuit analogized spending on a ballot measure with lobbying, thus 
invoking the Harriss rationale for disclosure. It noted that voters act as legislators in the ballot measure 
context, and that interest groups and individuals attempting to influence voters thus act as lobbyists. 
"We think Califomians, as lawmakers, have an interest in knowing who is lobbying for their vote, just 
as members of Congress may require lobbyists to disclose who is paying for the lobbyists' services and 
how much." 328 F.3d at 1106 (citing Harriss, 347 U.S. at 625). 
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advertisements") that meet specific requirements. Subsection (c) makes clear that 
electioneering communications qualifying for this exemption are nevertheless subject to the 
Title II reporting requirements. 

We support the language of the general exemption set forth in proposed subpart (a). 
This subsection implements the Supreme Court's conclusion that an electioneering 
communication which is not the "functional equivalent" of express advocacy is exempt from 
the Title II source prohibition, and it mirrors the plurality opinion's language in defining the 
"functional equivalent" test. 

This umbrella exemption, in itself, would be sufficient to implement the WRTLII 
decision. The Commission correctly recognizes that in "determining whether a particular 
communication is susceptible of a reasonable interpretation other than as an appeal to vote for 
or against a clearly identified Federal candidate, the Commission may consider 'basic 
background information that may be necessary to put an ad in context.'" 72 Fed. Reg. at 
50264 {quoting WRTL II, 127 S. Ct. at 2669). Under WRTL II, this information could include 
whether a communication "describes a legislative issue that is either currently the subject of 
legislative scrutiny or likely to be the subject of such scrutiny in the near future." 72 Fed. Reg. 
50264 {quoting WRTL II, 127 S. Ct. at 2669). 

Although it is not required by the decision, we think it is reasonable for the 
Commission to provide additional guidance as to the contours of the umbrella exemption. 
Such guidance, however, must include both what is covered by the exemption, as well as what 
is not covered. The "safe harbor" in proposed subsection (b)(1) for "grassroots lobbying 
communications" is appropriate guidance on what ads are included in the exemption, in that it 
provides protection for ads that share aU of the same essential characteristics as the ads held 
exempt in WRTL II, provided the Commission also makes clear that "Jane Doe"-type ads are 
not eligible for the "safe harbor." See n.9, infra. But this is not the only appropriate guidance 
the Commission needs to provide; the rule must also include guidance as to what ads are not 
covered by the exemption as well. 

The plurality opinion described the ads at issue in WRTL II by pointing to a list of 
attributes; 

First, their content is consistent with that of a genuine issue ad: The ads focus 
on a legislative issue, take a position on the issue, exhort the public to adopt that 
position, and urge the public to contact public officials with respect to the 
matter. Second, their content lacks indicia of express advocacy: The ads do not 
mention an election, candidacy, political party, or challenger; and they do not 
take a position on a candidate's character, qualifications, or fitness for office. 

WRTL II, 127 S. Ct. at 2667.' The controlling opinion said that because the WRTL ads had 
these characteristics - and pointed specifically to all of these characteristics - those ads were 

The plurality opinion noted an additional characteristic of the WRTL ads: it said that the 
WRTL ads were distinguishable from "Jane Doe"-type ads - ads that "condemned" a candidate's 
"record on a particular issue." 127 S. Ct. at 2667 n.6. The plurality said the WRTL ads "do not do so.' 
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"plainly not the functional equivalent of express advocacy." Id. In light of that analysis, other 
ads which similarly share all of these characteristics may fairly be assumed to fall within the 
umbrella exemption as well (and thus can fairly be included within a "safe harbor").'® 

The Commission asks "whether a showing that the communication meets all four 
prongs (and all elements of each prong) should be required to come within the safe harbor." 72 
Fed. Reg. at 50265. We strongly believe that it should. The Commission should adhere 
closely to the fact pattern of WRTLII in crafting a per se "safe harbor" exemption, and for that 
reason should make clear that "Jane Doe"-type ads are not eligible for the safe harbor, since the 
plurality opinion drew a distinction between the WRTL ads and the so-called "Jane Doe"-type 
ads. See n.9, supra. Of course, the failure to fall within the safe harbor does not mean an ad 
could not still be exempt under the governing "functional equivalent" test that would be 
codified by proposed section 114.15(a). Even if one or more prongs of the safe harbor test are 
not met, an ad may still qualify for the umbrella exemption. (The NPRM itself notes this point: 
"[A] communication that does not qualify for either of the safe harbors may still come within 
the general exemption...." 72 Fed. Reg. at 50264). 

The Commission notes several limitations of its proposed "grassroots lobbying" safe 
harbor (e.g., communications discussing a candidate who is not an officeholder would not 
come within the proposed "grassroots lobbying" safe harbor), and asks whether the safe harbor 

^ should be "so limited" or, instead, should be expanded in a variety of ways. 72 Fed. Reg. at 
50265. We agree with the limitations and urge the Commission to reject any expansion of the 
safe harbor as proposed in the NPRM. 

Again, the safe harbor deals only with ads that are per se exempt, and the failure to 
expand the safe harbor does not constrict of the scope of the umbrella exemption. Ads that do 
not fall within the proposed safe harbor might nonetheless be within the scope of the umbrella 
exemption. 

Just as the Commission proposes for the sake of clarity to provide a safe harbor as to 
the types of ads that are covered by the umbrella exemption, it should also provide guidance as 
to the characteristics of ads that will constitute strong evidence that such ads are not covered by 
the exemption and thus remain subject to the funding restrictions of Title II. 

The Commission asks whether "there any factors that could support a conclusion that a 
communication is per se the functional equivalent of express advocacy[.]" 72 Fed. Reg. at 
20265. The answer is that there are factors that should raise a "red flag" and be viewed as 
providing strong evidence that an ad is subject to the Title II funding restrictions - and those 
factors were identified by the plurality opinion itself, which deemed certain characteristics of 
an ad to be "indicia of express advocacy," WRTL II, 127 S. Ct. at 2667. These factors also 

Id. Thus, ads which "condemn" (or praise) a candidate's record on a particular issue should be 
. expressly excluded from the safe harbor. 

Subsection (b)(2) would establish a safe harbor for certain commercial and business 
advertisements - advertisements of a sort not at issue in WRTL II. We do not object to this proposed 
safe harbor. 
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include the kind of "condemnation" of a candidate's record that characterizes the "Jane Doe"-
type ads discussed by the plurality opinion, and which that opinion distinguished from the 
WRTL ads at issue in the case. Id. at n.6. 

It is in part precisely because the ads at issue in WRTL II did not contain these "indicia 
of express advocacy" that the plurality opinion deemed those ads to be entitled to a 
constitutional exemption. By the same reasoning, if an ad does contain "indicia of express 
advocacy," the regulations should state that those indicia provide strong evidence in favor of 
treating the ad as the equivalent of express advocacy, and accordingly as subject to the Title II 
funding restrictions. There is a reason that the plurality opinion spelled out what constitutes 
"indicia of express advocacy." The Commission should give effective meaning to the list of 
such indicia, just as it proposes to give meaning to the indicia of what is a "genuine issue ad." 
Id. Thus, we strongly urge the Commission to make clear in the new rule that the fact that a 
communication; 

• mentions an election, candidacy, political party, or challenger; or that it 
• takes a position on a candidate's character, qualifications or fitness for office; 

will constitute strong evidence that the ad is the functional equivalent of express advocacy 
within the meaning of the WRTL U decision and therefore is ineligible for the general 
exemption that would be established by proposed subsection (a).' 

'' The recent enforcement actions against various section 527 groups provide examples of ads that 
attack a candidate's "character." In the February, 2007 conciliation agreement with Progress for 
America Voter Fund, see In re Progress for America Voter Fund (MUR 5487) (Feb. 28, 2007) available 
at httD://eas.sdrdc.com/easdocs/00005AA7.pdf. the Commission cited an ad which praised the character 
of President Bush: 

Why do we fight? Years of defense and intelligence cuts left us vulnerable. We fight 
now because America is under attack. Positions are clear. A president, who fights to 
defeat terrorists before they can attack again. Or the nation's most liberal senator with 
a 30-year record of supporting defense and intelligence cuts. The war is against terror. 
And President Bush has the strength and courage to lead us to victory. 
Progress for America Voter Fund is responsible for the content of this ad. 

The Commission found this ad to be express advocacy. Conciliation Agreement at Tfll 27-28. 

An ad cited by the Commission in its conciliation agreement with Swiftboat Veterans and 
POWs for Truth ("SwiftVets"), see In re Swiftboat Veterans and POWs for Truth Conciliation 
Agreement (MURs 5511 and 5525) (Dec. 13, 2006) available at 
http://eQS.nictusa.eom/easdocs/000058ED.pdf. directly criticized the "character" of Senator John Kerry: 

How can you expect our sons and daughters to follow you, when you condemned this 
[sic] fathers and grandfathers? 

Why is this relevant? 

Because character and honor matter. Especially in a time of war. 

http://eQS.nictusa.eom/easdocs/000058ED.pdf
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The Commission correctly notes that "if a communication discusses an officeholder's 
past position on an issue in a way that implicates the officeholder's character, qualifications, or 
fitness for office," then the communication would not be eligible for exemption under the 
"grassroots lobbying" safe harbor. 72 Fed. Reg. at 50266. These same factors should also be 
treated as providing strong evidence that the communication is not eligible for the umbrella 
exemption as well, and is therefore subject to the Title II funding restrictions. 

Similarly, the Commission needs to make clear in the regulation that the WRTLII 
decision provides no "safe harbor" exemption for a class of ads which the plurality opinion 
refers to as the "'Jane Doe' example identified in McConnell." 127 S. Ct. at 2667 n.6. These 
ads, as described by the plurality, are ones that "condemn[]" a candidate's "record on a 
particular issue." Id. The plurality opinion explicitly distinguished the WRTL ads frpm this 
kind of "Jane Doe" ad, on the basis that the WRTL ads "do not" condemn Senator Feingold's 
position on the filibuster issue; instead, they "take a position on the filibuster issue and exhort 
constituents to contact Senators Feingold and Kohl to advance that position." Id. Indeed, "one 
would not even know from the ads whether Senator Feingold supported or opposed the 
filibuster." Id. 

By making this explicit distinction between the WRTL ads and the "Jane Doe" ad, the 
plurality opinion leaves in place the ruling in McConnell regarding such "Jane Doe"-type ads. 
For this reason, language in an ad "condemning" a candidate's record on an issue should be 
treated as strong evidence that the ad is not eligible for the umbrella exemption and is thus 
subject to the Title II funding restrictions. 

Finally, with respect to the "grassroots lobbying" safe harbor, the Commission provides 
numerous examples of communications that would, and would not, qualify for the safe harbor 
exemption. We agree with the Commission's conclusions regarding the applicability of the 
safe harbor to Examples 1, 2 and 3. Example 4 should be deemed not to come within the 
proposed safe harbor, because it attacks a candidate's character, qualifications, and fitness for 
office. Example 5 should be deemed not to come within the proposed safe harbor because it 
mentions the candidacies of two individuals. Example 6 should be deemed not to come within 
the proposed safe harbor because it takes a position on a candidate's character, qualifications 
and fitness for office. Example 7 should likewise be deemed not to come within the proposed 
safe harbor because it mentions the candidacy of an individual for federal office and takes a 
position on that candidate's character, qualifications and fitness for office. 

John Kerry cannot be trusted. 

Conciliation Agreement at 15. The Commission concluded that this ad is express advocacy. Id. at 
25. To the same effect, the Commission cited a mailer which claimed'Kerry "lied to the American 
people," "betrayed his fellow soldiers," and "lost the respect of the mean he served with," and which 
concluded by stating, "We're not debating Vietnam, it's about John Kerry's character, he betrayed us in 
the past, how do we know he won't do it again?" Id. at TJ16. The Commission also concluded this 
mailer contained express advocacy. Id. at ^ 26. 
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III. Proposed Revisions To 11 C.F.R. § 104.20 Would Adequately Facilitate 
Reporting Of Payments For Electioneering Communication Permissible 
Under Proposed 11 C.F.R. § 114.15. 

The Commission is proposing to revise its Title II disclosure regulations to facilitate 
disclosure by corporations and labor organizations permitted to make payments for 
electioneering communication under proposed 11 C.F.R. § 114.15. See 72 Fed. Reg. 50271. 

The Commission proposes to amend its regulations to allow corporations and labor 
organizations, like other persons, to establish segregated accounts for the purpose of making 
payments for electioneering communications. The names of addresses of each donor of $1,000 
or more to such segregated accounts must be reported. Where electioneering communications 
are not funded out of a segregated account, current regulations require the name and address of 
every donor of $1,000 or more to the person making the electioneering communication be 
reported. 11 C.F.R. § 104.20(c)(8). The Commission notes that it is "not proposing revisions 
to paragraph (c)(8), which provides for the reporting of'donors' when electioneering 
communications are not made using a segregated bank account." 72 Fed. Reg. 50271. 

The Commission asks, however, how a corporation or labor organization would report 
an electioneering communication funded with general treasury funds, and not funded out of a 
segregated account established for that purpose. 72 Fed. Reg. at 50271. 

It is clear that a corporation or labor organization should be required to report the name 
and address of each donor who donates $1,000 or more to a segregated account that is 
established for the purpose of making electioneering communications. If a corporation or labor 
organization does not use a segregated account to pay for electioneering communications, it 
should be required to disclose the name and address of all of its donors of $1,000 or more. In 
each case, furthermore, the total amount of the donation should be reported. These rules, for 
instance, would apply to an advocacy group organized as a corporation, and that accepts 
donations. In the situation where a corporation receives no donations or contributions, and 
pays for an electioneering communication out of general treasury funds consisting of income 
from business activities, it would simply report that the corporation itself was the source of the 
funds. 

IV. The WRTLII Holding Reinforces The Constitutionality Of 11 C.F.R. § 
100.22(b). 

In addition to addressing the "electioneering communication" issues raised by the 
WRTL II decision, the NPRM asks whether WRTL II "also provide[s] guidance regarding the 
constitutional reach of other provisions in the Act?" 72 Fed. Reg. 50263. The Commission 
correctly notes that the WRTL //"Court's equating of the 'functional equivalent of express 
advocacy' with communications that are 'susceptible of no reasonable interpretation other than 
as an appeal to vote for or against a specific candidate' bears considerable resemblance to 
components of the Commission's definition of express advocacy" at 11 CFR § 100.22. Id. 
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We agree with this. Subsection (a) of 100.22 defines "expressly advocating" to include 
communications that "can have no other reasonable meaning than to urge the election or 
defeat" of a candidate, while subsection (b) defines the phrase to include communication that 
"could only be interpreted by a reasonable person as containing advocacy of the election or 
defeat" of a candidate. The NPRM asks whether "WRTL //require[s] the Commission to revise 
or repeal any portion of its definition of express advocacy at section 100.22[.]" 72 Fed. Reg. at 
50263. 

It does not. The Commission should not revise or repeal any portion of its subpart (b) 
regulation. To the contrary, the WRTL 11 opinion considerably strengthens the argument that 
the Commission's subpart (b) standard is constitutional. 

That standard has been invalidated in a handful of lower court decisions, primarily on 
the ground that it is unconstitutionally vague. See e.g., Maine Right to Life Comm., Inc. v. Fed. 
Election Comm'n, 98 F.3d 1 (1st Cir. 1996) (per curiam) (adopting district court opinion); see 
also Fed. Election Comm 'n v. Christian Action Network, 92 F.3d 1178 (4th Cir. 1996) (per 
curiam) (adopting district court opinion). 

Yet, the subpart (b) standard and the WRTL 11 test are virtually indistinguishable: the 
former based on a "could only be interpreted by a reasonable person" standard, and the latter 
based on a "susceptible of no reasonable interpretation other than" test. 

If the WRTL 11 test - crafted by the Chief Justice's plurality opinion itself - is not 
unconstitutionally vague, then neither is the virtually identical subpart (b) test. Given the 
striking similarities between the two standards, the Court's embrace of a "susceptible of no 
reasonable interpretation" standard for defining the "functional equivalent of express 
advocacy" serves as a de facto endorsement of the constitutionality of subpart (b)'s "could only 
be interpreted by a reasonable person" standard. 

The plurality opinion in WRTL //described its test as being "objective, focusing on the 
substance of the communication rather than amorphous considerations of intent and effect." 
WRTL 11, 127 S. Ct. at 2666. As if to stress this point, the plurality opinion specifically 
defends the test it sets forth against Justice Scalia's attack on its vagueness. Id. at 2669 n.7. 
The footnote points out that the "no reasonable interpretation" standard satisfies the 
"imperative for clarity in this area." The footnote also argues that the "magic words" 
formulation of express advocacy used in Buckley was not "the constitutional standard for 
clarity ... in the abstract, divorced from specific statutory language," and that the Buckley 
"magic words" standard was a matter of statutory construction and "does not dictate a 
constitutional test." Id. 

We take note of the fact that the plurality opinion also says that its test "is only triggered if the 
speech meets the bright-line requirements of BCRA § 203 in the first place." Id. As a descriptive 
matter, this is of course true: a limiting construction that narrows the scope of those "electioneering 
communications" that are subject to the corporate and union funding ban is itself necessarily subject to 
the underlying time frame limitations on the statutory definition of "electioneering communications." 
Thus, it is correct that the plurality's test applies only in the 30/60 day Title II period. This truism, 
however, does not in any way address the concern about whether the plurality's limiting construction is. 
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In recent months, the Commission has been applying the section 100.22 standards of 
express advocacy, including its subpart (b) test, in the context of its enforcement actions 
regarding the "political committee" status of organizations active in the 2004 elections, a test 
that in part turns on whether such organizations made "expenditures" for express advocacy. 
The WRTLII decision affirms that Commission has been on solid legal ground in its reliance 
on subpart (b). 

These enforcement actions also provide illustrations of how the Commission has been 
applying subpart (b), and therefore they provide important guidance on how the Commission 
should apply-the closely related WRTL II standard. For instance, in its December 2006 
conciliation agreement with Swiftboat Veterans and POWs for Truth.("SwiftVets"), see In re 
Swiftboat Veterans and POWs for Truth Conciliation Agreement (MURs 5511 and 5525) (Dec. 
13, 2006),'^ the Commission cited the following ads as containing subpart (b) express 
advocacy: 

Friends 

Even before Jane Fonda went to Hanoi to meet with the enemy and mock America, 
John Kerry secretly met with enemy leaders in Paris. 

Eventually, Jane Fonda apologized for her activities, but John Kerry refused to. 

In a time of war, can America trust a man who betrayed his country? 

Anv Questions? 

John Kerry has not been honest. 

And he lacks the capacity to lead. 

When the chips are down, you could not count on John Kerry. 

1 served with John Kerry.. .John Kerry cannot be trusted. 

or is not, vague. After all, if - as the plurality opinion concludes - the "susceptible of no reasonable 
interpretation" test is not vague, that is as true outside the time frame as it is inside that period. 
Furthermore, the fact that the plurality opinion says that the test applies only in the Title II period does 
not create a negative implication that this test, or a similar test, cannot be used outside that period. 

This snippet of the opinion, however, may be used by some, incorrectly, to argue that the 
subpart (b) standard cannot be applied outside the Title II timeframe. In our view, that would be a gross 
over-reading of the plurality's passing statement which, after all, is no more than one sentence of 
dictum in a footnote and is presented only as the fifth of five reasons to rebut an argument made by 
another Justice. That hardly should be taken as a negative ruling on the constitutionality of the 
Commission's longstanding subpart (b) regulation that was not even before the Court. 

'^ Avdilable at httD://eQS.nictusa.com/easdocs/000058ED.pdf. 
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Never Forget (a/k/a Other Hand) 

John Kerry gave aide [sic] and comfort to the enemy by advocating 
their negotiating points to our government. 

Why is it relevant? Because John Kerry is asking us to trust him. 

I will never forget John Kerry's testimony. If we couldn't trust John Kerry 
Then, how could we possibly trust him now? 

/(rf. at T| 15. The Commission concluded that these ads, and other similar ones, 

[E]xplicitly challenge Senator Kerry's 'capacity to lead,' assert that he cannot 
be 'trusted,' and ask why citizens should be willing to 'follow' him as a leader. 
The Commission concludes that, speaking to voters in this context, the 
advertisements unambiguously refer to Senator Kerry as a Presidential 

4 candidate by discussing his character, fitness for office, and capacity to lead, 
and have no other reasonable meaning than to encourage actions to defeat him. 
•See 11 C.F.R. § 100.22(b). 

Id. at ^ 25. The Commission also cited two mailers sent by SwiftVets. One read: 

Why is John Kerry's Betrayal Relevant Today? Because character and trust are 
essential to leadership, especially in time of war. A man who so grossly distorts 
his military record, who betrays his fellow soldiers, who endangers our soldiers 
and sailors held captive, who secretly conspires with the enemy, who so 
brazenly mocks the symbols of sacrifice of our servicemen.. .all for his own 
personal political goals.. .has neither the character nor the trust for such 
leadership. JOHN KERRY CANNOT BE TRUSTED. If we couldn't trust 
John Kerry then, how could we possibly trust him now? 

Id. at 16. Of this mailer (and another similar one), the Commission said: 

Both mailers comment on Kerry's character, qualifications and 
accomplishrhents and the Commission concludes that, in context, they have no 
other reasonable meaning than to encourage actions to defeat Senator-Kerry. 
Senator Kerry, the recipient is told, lacks an essential requirement to lead in a 
time of war - he "cannot be trusted" and is "unfit for command." Thus the 
Commission concludes that the only manner in which the reader can act on the 
message that "Kerry cannot be trusted" is to vote against him in the upcoming 
election. See 11 C.F.R. § 100.22(b). 

Mat 1126. 
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A November 2006 conciliation agreement with Sierra Club, Inc., see In re Sierra Club 
Conciliation Agreement (MUR 5634) (Nov. 15,2006),''^ provides further examples of subpart 
(b) express advocacy. There, the Commission cited a pamphlet published by the Sierra Club 
shortly before the 2004 election: 

The "Conscience" pamphlet prominently exhorts the reader to "LET YOUR 
CONSCIENCE BE YOUR GUIDE ...," accompanied by pictures of gushing 
water, picturesque skies, abundant forests, and people enjoying nature. The 
headline of the interior of the pamphlet exhorts the reader, "AND LET YOUR 
VOTE BE YOUR VOICE" (Emphasis in the original). 

Undemeath that exhortation, the pamphlet compares the environmental records 
of President Bush and Senator John Kerry and U.S. Senate candidates Mel 
Martinez and Betty Castor through checl^arks and written narratives. For 
example, in the category of "Toxic Waste Cleanup," it describes Senator Kerry 
as a "leader on cleaning up toxic waste sites" and states he co-sponsored 
legislation that would unburden taxpayers and "hold polluting companies 
responsible for paying to clean up, abandoned toxic waste sites." In contrast, 
the description of President Bush's record on the same subject says "President 
Bush has refused to support the 'polluter pays' principle, which would require 
corporations to fund the cleanup of abandoned toxic waste sites, including the 
51 in Florida. Instead, he has required ordinary taxpayers to shoulder the 
cleanup costs." Similarly, under the subject of "Clean Air," Senator Kerry is 
described "support[ing] an amendment that would block President Bush's 
change to weaken the Clean Air Act," and as co-sponsoring legislation "which 
would force old, polluting power plants to clean up." In contrast. President 
Bush's position on "Clean Air" is described as "weakening the law that 
requires power plants and other factories to install modem pollution controls 
when their plants are changed in ways that increase pollution." In each of three 
categories, the pamphlet assigns a "checkmark symbol" in one or two boxes 
next to either one or both candidates; of the two candidates, only Senator Kerry 
receives checkmarks in every box in all three categories (Toxic Waste Cleanup, 
Clean Air, and Clean Water), whereas President Bush receives only one 
checkmark in a single category (Clean Air), and in that category, there are two 
checkmarks for Senator Kerry. 

Id. at 8-9. The Commission concluded this pamphlet constituted subpart (b) express 
advocacy: 

The Commission concludes that the "Conscience" pamphlet ... was 
unmistakable, unambiguous, and suggestive of only one meaning, and 
reasonable minds could not differ as to whether the pamphlet encourages 
readers to vote for Senator Kerry and Betty Castor or encouraged some other 
kind of action. See 11 C.F.R. § 100.22(b). Accordingly, the Commission 

14 Available at http://eQS.nictusa.eom/eQsdocs/0000581 S.ndf. 
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concludes that the "Conscience" pamphlet expressly advocated the election of 
clearly identified candidates. 

MatHll. 

In light of the WRTLII Court's de facto affirmation that 11 C.F.R. § 100.22(b) is not 
unconstitutionally vague, we believe the Commission should continue to apply this standard 
when determining whether a person has made communications "expressly advocating" a 
candidate's election or defeat. The Commission should reject any suggestion that the subpart 
(b) standard should be repealed. 

Given that the WRTL //test and the subpart (b) definition of "expressly advocating" are 
virtually identical, the source restrictions of Title II now prohibit only corporate and union 
spending for "electioneering communications" that would already be prohibited by the section 
441b prohibition on corporate or union spending of treasury funds for "independent 
expenditures," defined to include express advocacy under section 100.22 of the Commission's 
regulations. In light of this, the Commission asks whether "these coextensive definitions leave 
any independent meaning to the electioneering communications reporting requirements." 72 
Fed. Reg. at 50263. 

The answer is that they do, because, as discussed above, the WRTL II "functional 
equivalent" test does not apply to the Title II reporting requirements. All communications 
meeting the statutory definition of "electioneering communication" should remain subject to 
BCRA's reporting requirements. Thus, BCRA's Title II disclosure requirements continue to 
have extremely important independent meaning, and to apply to all electioneering 
communications, regardless of whether they constitute the functional equivalent of express 
advocacy. 

The Commission further asks whether "this combination of definitions [would]... rob 
the electioneering communication prohibition in section 441b(b)(2) (and proposed new 11 CFR 
114.15) of independent significance by construing the corporate expenditure prohibition as 
coextensive with the corporate electioneering communications prohibition[.]" 72 Fed. Reg. at 
50263. 

This is not the case because, as noted above, the subpart (b) standard has been 
invalidated by some lower federal courts and is thus currently inapplicable in certain 
jurisdictions. Because of the Commission's inability to enforce subpart (b) in these 
jurisdictions, the corporation/labor organization electioneering communication restrictions 
established by 2 U.S.C. § 441(b)(2), even as narrowed by WRTL II, continue to have 
independent significance in those jurisdictions. Further, because the future of subpart (b), and 
the Commission's application of it, are not permanently resolved, notwithstanding the de facto 
approval of it in WRTL II, the Commission should retain both standards. 

For all of these reasons, we urge the Commission not to revise or repeal any portion of 
its definition of express advocacy at section 100.22. 
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V. Conclusion 

We urge the Commission to promulgate a rule reflecting the "Alternative 1" approach, 
with the important modifications described above, limiting the new WRTL //exemption to the 
corporate/union funding restrictions imposed by Title II, and retaining the existing disclosure 
requirements for all ads that meet the statutory definition of "electioneering communication." 
We also urge the Commission not to revise or repeal any portion of its definition of express 
advocacy at section 100.22. 

We appreciate the opportunity to submit these comments. 

Respectfully, 

/s/ Fred Wertheimer 
Fred Wertheimer 
DEMOCRACY 21 
1875 I Street NW Suite 500 
Washington DC 20006 

Donald J. Simon 
SONGSKY, CHAMBERS, 
SACHSE ENDRESON & PERRY 
1425 K Street NW, Suite 600 
Washington, DC 20005 

Counsel for Democracy 21 

/s/J. Gerald Hebert 
J. Gerald Hebert 
Paul S. Ryan 
CAMPAIGN LEGAL CENTER 
1640 Rhode Island Avenue, 
N.W., Suite 650 
Washington, DC 20036 

/s/ Burt Neuborne 
Burt Neuborne 
Deborah Goldberg 
BRENNAN CENTER FOR 
JUSTICE 
161 Avenue of the Americas 
- 12th Floor 
New York, NY 10013 

/s/ Arn Pearson 
Am Pearson 
COMMON CAUSE 
1133 19th Street, NW 
Washington, DC 20036 

/s/ Mary G. Wilson 
LEAGUE OF WOMEN VOTERS 
1730 M Street NW, Suite 
1000 
Washington, DC 20036-4508 

/s/ GarvKalman 
Gary Kalman 
U.S. PUBLIC INTEREST 
RESEARCH GROUP 
218 D Street SB 
Washington, DC 20003 



4 

EXHIBIT D 



4 

UNITED STATES FEDERAL ELECTION COMMISSION 

In the matter of: 

•ELECTIONEERING COMMUNICATIONS 

NOTICE 2007-16 

Washington, D.C. 

Wednesday, October 17, 2007 



PARTICIPANTS: 

Panel 1 

JAMSS BOPF 

KARC ELIAS 

ALLISON HAYKARD 

DONALD STHON 

LANRENCB GOLD 
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JBSSICA ROBINSON 
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www.becareportinq.cea 

(?02) 464-2400 800-522-2382 

1 PROCEEDINGS 

2 (10:00 « 

3 CHAIRMAt( LBNKARD: I'd ilka CO opon 

4 the heacing of the federal Election 

5 Coaaission tec Nednesday, October 17, 2007, 

6 on electioneering coamunicaciona. 

7 He will begin by welceaing 

8 everyone. This xa the first day of two days 

5 of the Coanission's hearings on how we should 

10 lapleaenc the Supreme Court's decision in FEC 

11 versus Wisconsin Right to Life. 

12 The PEC published a notice of 

13 proposed rulemaking en electioneering 

14 coEQunications in the federal Register on 

15 August 31. 2007, end asked for coaaents on 

16 two versions of the proposed rule to 

17 inplemenc the Supreme Court's decision. 

18 The first airernacive would create 

19 an exemption to the corporate and labor 

20 organisation funding restrictions for 

21 electioneering coEsunications in Part 114 of 

. 22 our regulations. 
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'www.becareporcing.coa 

(202) 464-2400 600-522-2382 

The second alcecnaiive would create 

an exemption to the definition of 

electioneering cemaunicacions in Section 

100.29 of our regulations. 

The NPRM also raised a nicnber of 

other issues for public comment regerding the 

effect of the Wisconsin Right to Life 

decision en our regulations including whecher 

we should amend our definition of express 

advocacy in Section 100.22 of our regulation 

in Light of the Supreme Court's decision. 

I'd like to thank very briefly cur 

staff and the Oftice of General Counsel for 

their hard work on this and while it is 

invisible to the outside world the Oftice of 

General Counsel has made a nu.mber oL changes 

to the means and methods by which we 

promulgate regulations in this area and these 

changes sped up in a number of ways by a 

number of days our ability to get this out 

and I wanted co thank Ron Kacwan, I want to 

than'x Peg Perl, and 1 wanted to thank Tony 

BETA COURT REPORTING 
www,bctaroporting.com 

(202) 464-2400 800-522-2182 

1 Buckley especially tor their hard work on 

2 this. While the consequences of their hard 

3 work are net always visible outside of this 

4 building they cnrtainly arc inside and I 

5 wanted thank you all for that. 

6 I'd also like to thank all of the 

7 people and the orgenixetions chat supported 

8 them in purring forward coments. We had 

9 over 25 ceiarants by sometimes collections of 

10 groups on this. And ihey were very detailed 

11 and I think enormously helpful as the 

12 comcilssieners chink through ihe probleaui 

13 before us. 

14 And I also want co express 

15 particular appcociation co the fifteen 

16 individuals who have agreed to give of their 

17 time to come and prosonc before us as 

18 witnesses. He are looking forward to their 

19 insights, their experience, and their 

20 axpnrciso In this area. 

21 This IS the format we are going 

22 follow over the next two days. There ate 

BETA COURT REPORTING 
www.bctaroporting.com 

(202) 464-2400 800-522-2382 



1 fife««n Hicne93ea who have been divided inco 

2 five panels. There are three panels Cor 

3 today and for two ceaorrow. 

4 Bach panel will last betweo.'i one 

i and TWO hours depending upon the number o< 

6 panelists. He will break for lunc h end we 

7 will also have a break between today's two 

8 afccrnoon panels. 

9 Bach witness has five minutes for 

10 an opening statement. He have a light system 

11 at the witness cable to help you keep crack 

12 of your time. The green light will stare to 

13 flash when there ts one minute left. 

14 The yellow light will go on in 30 

15 seconds and a red light moans that it is time 

16 CO wrap up your remarks. 

17 The balance of the tine is reserved 

18 for questions by the Comaission. 

19 After opening statements I will 

20 open discussion by asking for whether there 

21 are questions free the eemaissioner. The 

22 commissioners can seek recognition from me 

BBTA COURT REPORTING 
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1 and we have no particular order tor 

2 proceeding. 

3 We have done this in the past in a 

4 number of proceedings and it has worked 

5 fairly well in generating a conversation 

S between the witnesses and the commissioners 

7 and hopefully it will proceed well again 

8 today. 

9 The general counsel and staff 

10 directors are also free to ask questions of 

11 Che witnesses. 

12 We're going to begin with opening 

13 statements from ccseaissioners and my 

14 understanding is chat there is at least one 

18 ceacaissioncr who would like to make an 

16 opening scatomenc. 

17 Commissioner Heinttaub. 

18 MS. HBT.ITRAUB: Thank you. Mr. 

19 Chairman. I left copies of it out there and 

20 people can read it. so I will try and do this 

21 quickly. 

22 1 ]ust wanted to highlight three 
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1 questions that X have been grappling with as 

2 1 have been going through the coponencs in the 

3 hopes that I can got a little bit of help en 

4 these from the witnesses. 

5 The first concerns disclosure. 

€ Obviously that's the big difference between 

7 Alternative 1 and Alternative 2. Is whether 

8 we are going to continue to ha'/e disclesura. 

9 1 have aiwaya been u big advocate 

10 of transparency and diacloaures. So T will 

11 state at the euisec that 1 am leaning towards 

12 Alternacivo 1, but T do think chat some of 

13 the ecsnanters have raised some interesting 

14 problems with Alcarnaclve 1. notably in those 

15 instances whore Congress may not have thought 

16 through what it was going lo mean for tham to 

17 have disclosure because ihey were not 

18 anticipating that these entities would be 

19 able to make electioneering communications. 

20 And I think some non-profit 

21 organisations have raised soma iasuea and the 

22 unions have as well, so I would like some' 

BBTA COURT RBPORTING 
unm.betareporting.com 

(202) 464-2400 SOO-522-2382 

1 help from the witnesses as to whether we have 

2 Che flexibility under the sracuce to 

3 accommodate the eoneesns that have been 

4 raised by soma of these organizations, and if 

5 so. how can we go about doing that. 

6 Secondly, there ia this issue that 

7 intrigues me about condemnation. Tn Che 

8 Wisconsin Right to Life decision Chief 

9 Justice Roberts distinguished the Wisconsin 

10 Right to Life ads from the hypothetical -Jane 

11 Doe" ads that were described in the HcConnell 

12 litigation, and Justice Roberta wrote: 

13 "That ad. the one in the 

14 hypothetical McConneil litigation, condemned 

15 Jane Dee'a record on a particular issue. The 

16 Wisconsin Right to Life's ads do not do so. 

17 They instead take a position on the 

18 filibuster issue and exhort constituents to 

19 contact .Tenaters Fuiiigold and Kohl to advance 

20 chat position. Indeed one would not even 

21 know from the ads whether Senator Foingold 

22 supported or opposed filibusters." 
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So what do wo do with ihia? Does 

this aoan chat in order co be permiasible an 

ad ean'c state the position of Che candidate 

or officeholder chat is nentioned in cha ad? 

Can they nencion it as long as they don't 

condeicn che position? And if so. how would' 

we define condenning in a way that would give 

clear guidance for the regulated c'oicnunity 

about what they can and can't say? 

And T'll .note in this context that 

one of our later witnesses noted on his blog 

thai whatever we do, wu are probably going co 

be both condeianed and criticixed. All Z can 

say about that is to paraphrase former 

Speakur Tern Raid who said aoaeching along the 

lines ot. "I don't expect co avoid criticism. 

I Just try not to deserve it." 

The third issue that T wanted to 

raise was this issue of reasonableness. 

If you look at che wording of the 

three different standards for express 

advocacy or che "functional equivalent" 
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thereof. I notice at least a atrl);ing 

similarity in the wording, although a number 

of our cosinencers seem co chink there is a 

' big difference. 

So we've got 100.32'(at which in 

part defines express advocacy as 

cosaunieations of individual words which in 

context can have no other reasonable meaning 

other than co urge che election or defeat of 

one or more clearly identified candidates, 

and that's in the "magic words" section. 

100.22<b) defines express advocacy 

as a cooeeunicacion chat when taken as a whole 

and with limited reference to external events 

such as che proximity co che oleccion could 

only be interpreted by a reasonable person as 

containing advocacy of the election or defeat 

of one or mere clearly identified candidates. 

And then the Supreme Court said 

chat an ad is a functional equivalent of 

express advocacy only if the ad is 

susceptible of no reasonable interpretation 
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other Chun «s an appeal to vote for or 

against a specific candidate. 

ic sounds an awful lot ali)ie, and 

yat people me)co e whole lot of che 

differences. So any guidance that the 

witnesses would care co share as to why they 

chin'x those three standards have such huge 

differences in inceiprerarion would also be 

appreciated. 

And that is reslly all I wanted co 

do and T am looliing forward to hearing what 

people have to say. 

CHAIRMAN LENHARD: Very good. Do 

any of che other commissioners wish to mB):e 

an opening statement? 

No one seeking reeegnitien. our 

first panel this morning consists of James 

Bopp en behalf of the James Madison Center 

for Free Speech and also plaintiff's counsel 

in the deci-sien of Wisconsin Right to Life 

versus FBC. Mr. Bopp, eengrarulatiena en 

your victory there. 
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! acKiOR" is to have people calling about 

2 legislation. 

3 CHAIKMAN LENHARD: Are there any 

4 other questions or coaaenca? Then we will 

& recess until 1:30 when the next panel will 

6 begin. Thank you. 

7 (Rcccssi 

5 CHAIRMAN LENHARD: .1 would like to 

9 reconvene the meeting of the Federal Election 

10 Ceamiission for October 17. 2007. 

He are considering revisions to our 

regulations related to electioneering 

coxxunications in light of the Supreme 

Court's decision in Wisconsin Right to Life. 

Our second panel consists of Jen 

Baran who is here on behalf of the Chamber of 

Commerce, Larry Cold, who is here on behalf 

ot the AFL-CIO. and Don Simon who is here en 

behuli of Democracy 21. 

The procedure will be as it was 

this morning, which is each witness will have 

five minutes to make an opening'statement. 
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There Is a green light provided at 

the witness table which will alight soon and 

then it will start to flash when you have one 

minute ro-mainlng. Thereafter a yellow light 

will go on when you have 30 seconds left and 

the red light means that your time has 

expired. 

The balance of the time will be 

used for questions from Che commissioners and 

In edditien general counsel and the staff 

director and its representatives will have an 

opportunity to ask questions as well. 

We do not have a particular 

organisational format for the questions, 

cotmissioners will simply seek recognition 

and 1 will recognise the commissioners as 

this has generally provided a more free 

flowing form of discussion which has been 

more constructive as we pursue solutions to 

the problems chat sit before us. 

In general.we go alphabetically 

which would mean chat Mr. Baran will go 
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first, followed by Mr. Gold, and then finally 

by Mr. Bimon. SO unless you have arranged 

otherwise amongst yourselves, we will proceed 

accordingly. So. Mr. Baran. you may begin at 

your convenience. 

MP.. BARAN: Thank you. Nr. Chairman 

and memliors of ihe Concussion. 

The Chamber of Commerce would like 

CO address three specific areas of concern at 

this hearing. 

First, I would like to point out 

that the proposed grassroots lobbying 

exemption does not protect all the speech 

that is permitted under Wisconsin Right to 

Life. 

The seco.nd proposed exemption 

should be included in the definition of 

electioneering cemmunicscions and thereby 

exclude exempt communications from reporting. 

Third, as out coanenta noted, we 

believe chis is the appropriate opportunity 

for Che Cecnission to formally repeal Section 
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B of its regulations of finding of express 

advocacy. 

Regarding the propoaed exemption, 

the Wisconsin Right to Life case clearly sets 

forth guidelines for the Commission to follow 

in fashioning this so-called safe harbor 

which otherwise is known as the First 

Amendment, and the Coanission has to be 

diligent in insuring that all electioneering 

comxunications ere susceptible of any 

reasonable interpretation other than as an 

appeal to a voce for or against a specific 

candidate and tall within chat safe harbor. 

These communications are not the 

functional equivalent of express advocacy and 

therefore are outside the scope of the 

HcConnell holding. 

Unfortunately, in our opinion the 

Coiunission's proposal fails to encompass all 

communications chat are not express advoescy 

or its funecienal equivalent. 

The proposed rules impensissibly 
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1 liaiiv the acope oC gcaasrooca lobbying co 

2 apeech chat' diacuasas pending isauea only, to 

3 apeech that addteasaa current officeholdera 

4 only. CO apeech chat doea not mention voting 

& by Che general public, and to speech chat 

6 makes no mention ot an officeholdec'a 

7 position on an area of public policy. 

6 The Wisconsin Right to Life case 

4 does not linic grassroots lobbying so 

drastically. Issues in question need not be 

pending, the subject of an ad need not be 

lijniiad to an officeholder, and voting by the 

general public may be mentioned and 

14 diaeuasion of public policy positions is 

15 permissible so long as the call to voce foe 

Of against based on that position or on any 

other impucacieiis that are per se 

incenaistant with the public office ace not 

made. 

20 The Cofflffiiaaieii in crafting its safe 

21 . harbor should carefully haw to the language 

of the case and straying too far 
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1 inappropriately adds a dagree of uncactainty 

2 and a limitation of scope chat will cause 

3 permissible speech to tall eucaide the very 

4 safe harbor chat is aioaiic to protect it. 

5 Secondly, we urge the safe harbor 

6 would thereby exclude reporting. The Supreme 

7 Court has never mandated disclosure for 

8 communications that ace not either express 

5 advocacy or its functional equivalent. 

10 Because the greasroocs lobbying 

11 that must be protected in this rulemaking is 

12 noi express advocacy or its functional 

13 equivalent, no compelling government interest 

14 exists that juatilies Its regulation and to 

15 impose such a disclosure requirement or any 

16 other regulation on en amity conducting 

17 grassroots lobbying simply is contrary to the 

IB judicial command. 

IS Therefore the Coaeissien should 

20 remove permi-isible lobbying from such specch-

21 chilling regulation. 

22 Finally, the Wisconsin Right to 

BETA COURT REPORTING 
www.betareporting.cem 

(202) 464-2400 B00-522-23B2 

Life case in its tailoring of the definition 

of eleecleneoring communications also impacts 

Che regulatory definition of express 

advocacy. 

Express advocacy is defined as 

words chat expressly advocate the election or 

defeat of a clearly identified candidate. 

The definition of electioneering 

coiiL-nunicaclon must be limited to cover only 

communications that are susceptible of no 

reasonable interpretation other than as an 

appeal to voce for or against a specific 

candidate. 

Ill denuindiiig chat any acandard be 

clear, the Buprnne Court cautions against a 

teviaw of factors outside the four corners of 

a communication including the ad's timing, 

its effect on listeners, and the eonrexc 

surrounding the ad. 

Subsection (bt of the express 

advocacy definition by contrast is 

uneon.<iclCutienallv vague, the determination 
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1 that every court that has addressed this. 

2 what 1 would call discredited Furgetch-basad ' 

3 standard, has made. 

4 Tt requires consideration of all of 

5 chose factors that the court in Wi.ecensin 

6 Right to Life rejected, specifically 

7 including references to external events, such 

8 as Che proximity co the election end usage ot 

9 en effoccs-basod and context-based reasonable 

10 person test. 

11 The Coioraission should take the 

12 opportunity to finally rcoovo this 

13 unconstitutional section from the definition 

14 of express advocacy. 

15 In making the changes that J have 

16 couched on today and is more fully explained 

17 in Che Chambcr'-e comments to this proposed 

IB rulemaking, the Commission will enact lulea 

19 and the parties are free to melie grassroots 

20 lobbying cenrsunlcations free from the 

21 chilling effect of unconscicuclonal 

22 regulation while having sec forth clearly 
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15 

16 

20 

*21 

22 

defined guidelines AS ce wliAt is and what is 

nec express adveeaey or cleccionoering 

cosseunieacions. 

Thank you. 

CliAIRNhN LBNIVAD: Thank you very 

Buch. Hr. Geld. 

HR. CO:.D: Thank you. Nr. Chairman. 

In .my opening stacemenc 1 would like ro 

address two of che poiiics char the four labor 

organizaciona made in our comeenrs. 

Of course. I welcome questions on 

any other aspect of our aubmiaaion. 

•first, why it would be better to 

revise the electioneering comaunicACions 

definition rather than revise only the 

prohibition on union and corporate pay 

eloetionearlng eonraunieacions. 

And second, if however the 

Coscnission pursues a version of what we have 

labeled Alternative 1, what incoming receipts 

ought to be required ce be reported. 

Vich respect to the basic approach 
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1 that we think che rulemaking should take, 

2 what HRTL 11 did was to adopt a narrowing 

3 eenscruecien of che definition of 

4 electioneering conraunications. much like 

5 Buckley and HCfl did for other previsions in 

6 che Acc. 

7 The Congressional intent here was 

8 •very clear. Congress equated the prohibition 

9 with the requirement for disclosure. 

10 The same line applied to both. If 

11 you were prohibited from doing it you didn't 

12 have to disclose it. what they were 

13 prohibited to do, there was no conteeplaticn. 

14 But unions and corporations would never be in 

15 a position to have to report elociioneering 

16 cossunications because they were simply 

17 banned from doing so. 

18 That was the asau.'npcion. It is 

19 very clear from che legislative history chat 

20 electoral spoech. electioneering speech, if 

21 you will, was the target of this. 

22 After all, the Congressional Record 
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1 IS replete with many, many statements about 

2 sham issue ads, negative advertising, losing 

3 control of our-campaigns and the like. That 

4 IS what drove this legislation. 

5 In the conanencs I note chat in the 

6 comments of two national political committees 

7. today that same spirit remains. 

8 They aay chat che disclosure 

9 requirements continue ce perform an important 

10 function in informing c)io public about 

11 various candidates' supporters and that che 

12 party cen»iccves have a real direct Inceceat 

13 in having access to information of this 

14 character which is essential to their own 

15 strategic decision making. 

16 But that is not really what VRTL 

17 decided. 

18 MRTL took A very differant view of 

19 much of the communicacions and Dial ia why it 

20 ariivod at its narrowing conacruccion. 

21 You obviously are acting in an 

22 unexpected sicuai'ion. Congress did not 
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12 

13 

foresee a class of alectionaaring 

communicacions Chat unions and corporations 

couldn't undertake and what the consequence 

of chat would be. 

However, one aspect of che statute 

chat has been unremarked in this, including 

by us, is the so-called backup dafinicien of 

electioneering connunieaciens. 

Congress did foresee the 

possibility that the Supremo Court would 

strike down some aspect of the lew and it 

provided e backup definition, and again, it 

was A definition. 

This is Section 434(f)(3)(a)l2). 

and it says, "if clause one, the primary 

definition of electioneering communications, 

were hold to be constitutionally insufficient 

by final judicial decision to support the 

regulation provided herein." 

Tliac's the language. And then it 

provides che backup. 

Now the supreme Court in WRTL II 

BETA COURT REPORTING 
www i bccaraporting.com 

(202) 464-2400 800-532-2382 



is

le 

17 

20 

21 

22 

did noc facially invalidate it, of coucae, or 

at leaat on the aurtaca proatcvad NcConnell. 

But Che apicic is clear, 1 chink, that 

Congiuaa iiicandud that if chare waa any 

invalidation of the acatuce chat cha 

dufiiiitlon would change accordingly. 

It 15 inpoctunt CO undaracora that 

Che act nowhere regulacea the non-electoral 

activicyof non-fvgiatranta in requiring 

discloaura of ao-e,illcd-olnccLoneering 

coaaiinicationa broader than how the HPTL II 

narrative would bo an unuaual doparcura. 

And we believe that che approach 

taken by cha statute for the lagulacions for 

reporting of indepandant expanditurea 

provides an approprlaca oodel. 

There, again, che line of 

prohibition also datines che line of 

disclosure. 

However if you do take a diffeceni 

course ic is a very iaporcanc matter, aa 

Commissioner Heiiitraub noticed and is noted 
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1 in one of her quaaciona. "What is to be 

2 disclosed?" 

3 Again, this is a situation not 

4 eontea-placed by Congress. 

5 The atatute itself, at 4i4lfM2Mel 

6 and (f) calks In terms of contribucoca who 

7 contribute SI,000 or mora since January Ist 

8 of che previous year. 

9 The Commission in its reporting 

10 regulations appropriately corrected that 

11 terminology to donora who donated funda 

12 because we are not talking about 

13 contributions within che meaning of the act, 

14 but either way, whether you're talking about 

15 contributed or donated, thoae words only mean 

16 soma type of voluntary transfer, without any 

17 consideration, and without an exchange, 

18 without purchasing vslue. 

IS That means chat such income and 

20 receipts, dues, investment inc'eno, daiaeges 

21 ewerds and other concserciel income and che 

22 like ought noc co bo aubjeet co diacloaure. 
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1 In reading the comments I see no 

2 commencer who has argued otherwise. Even 

- 3 Democracy 21 and its alliea, when calking 

4 about-corporations, acknowledge that if 

5 chare's business income that la paying for 

6 this, the corporation itself ought to be 

7 dcaignatad aa cha contributor cf thoae funds, 

8 as the source of chose funda. 

9 So, we would urge chat you adept 

10 chat.ceur.sa. Just on the basis of what the 

11 atatute and the reguletiona already aay. 

12 In addition. 1 chink very strong 

13 policy reasons against caking a broader 

14 approach co this -- there would be a 

15 tremendous burden on unions in particular. 

16 The obligation co repocc income at the $1,000 

17 level would be rciDarkable in cempacisen co a 

18 regulatory tequlteaonc by che Labor 

19 DepBicnunt under a long-standing law, che 

30 Labor Managasenc Report and Disclosure Aec, 

21 which requires unions co disclose all 

22 receipts at the $5,000 threshold. 
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1 This would supersede chut merely if 

2 any labor organization engaged in any 

3 electioneering coiraunicacion. 

4 Let me close with an example. 

5 X am aware of a situacion where a 

6 union in a large city in the United States 

7 has a weekly radio broadcaat. Tc just pays 

8 for chat time and on that broadcast ic can do 

9 whatever ic wants and say whacaver it wants. 

10 It is on an AM atation and it costs 

11 che grand total of $150 a week, which ia 

12 rather astonishing because it's in a largo 

13 municipality. 

14 But nonechelesa che point is you 

15 een see an argument where, if within the 

16 electioneering eoaaunications timetable there 

17 is reference to a clearly identified federal 

18 candidate, no matter what che eoncaxc, chat 

19 union under a bcoad disclosure rule could be 

20 required to disclose che sources of any 

21 thousand dollars or more of receipts from 

22 January Isc of che previous year and that 
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could HOC possibly be good public policy. 

Thank you. 

CHAIRMMI LENHARD: He. Sieon. 

MR. STHON: Thank you, Mr. 

Chairnuin. I appreeiace cha opporcunicy co 

cesctty this afctrnoon. I want to Coeus ray 

cooraancs on two points. 

The first relates co the question 

of uhOLher the Comnission should maintain the 

disclosure requiremoiit for olectioneeelng 

coaaiuiiteations. 

As we iiidlcacud in our written 

comments we believe that you should. 

At the oral argument in the WRTL X 

casu. Chief Justice Roberts memorably asked 

the Solicitor General whether the goveiiiaent 

was net ploying "bale and switch' by first 

holding out on McConnell the possibility of 

'as applied challenges" to Section 203 and 

Chen arguing In NRTL that KeConncll 

foreclosed "as applied challenges." 

The .same kind of "bait and switch' 
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1 is being played here. The plaincift in KRTL 

'2 did not challenge the Section 201 disclosure 

3 requirements and repeatedly reassured the 

4 Supremo Court that if it did permit 

5 corporations co make some electioneering 

6 communications there would continue co bo 

7 Cull disclosure of the spending and Che whole 

8 system would be transparent. 

9 But now having wen the Section 203 

10 argiuaunt on that basis many urge the 

11 Ceouaission to reach out and eviscerate the 

12 disclosure raquireraant. 

13 The argument nade is that the court 

14 gave HRTL more than it asked for, but at 

15 laast insofar as disclosure is concerned, it 

16 clearly did not. 

17 The court said nothing about 

18 disclosure and the analysis used co evaluate 

19 the 'as applied' constitutienality of Section 

20 203 cannot logically bo extended to 

21 invalidate the disclosure required by Section 

22 201. 
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15 

16 

17 

IB 

19 

20. 

The standard of review is 

different, strict scrutiny versus 

inceriaediate scrutiny. The nature oC the 

burden is different -- a ban on spending 

versus a disclosure of spending that, as the 

court previously said, "does net prevent 

anyone from speaking.' And the nature of the 

governmental interest is different — an-

Austin-type interest versus e public 

Informational interest. 

Yet. nocwlchscandiiig these 

differences on every level of the analysis 

and notwithstanding the court's own silence 

on the mailer in WRTL. and notwithstanding 

the court's eight to one isejoricy ruling in 

McConnell that Che disclosure provision is 

faeislly eonscitucionol. you arc being asked 

to make a determination that Section 201 is 

unconscicuctonal. 

.Surely the fact that Justices 

Seal la and Kennedy, as wall as Chief Justice 

Rehnquisc in MeConnoll. agreed that Section 
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1 201 was constitutional while at cha aame time 

2 voting to strike down Section 203, indicates 

3 that thoy think cha analysis of cha two 

4 provisions is completely different and there 

5 is nothing in VRTL chat indicates that they 

6 or any other member of the court has changed 

7 their mind on this question. 

8 Hy second point is perhaps an 

9 obvious one but you should keep it foramost 

10 in mind. 

11 The controlling opinion in the MRTL 

12 case is the one written by Chief Justice 

13 Roberts. Not the one written by Justice 

14 Sealia. Many of the coimaents before you are 

15 written as If Justice Scalia's opinion sots 

16 the law of the case. 

17 Although these comments acknowledge 

18 Che susceptible of no reasonable 

IS Inceiprecaclon tear, thay Chen urge you to 

20 impose the kind of Bright Line magic words 

21 clarity on it chat Justice Scalia says the 

22 First A.'aendmenc requires. 
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Per similar reasons chase COCSBOIICS 

urqe you co repeal sub Per.C (b) e£ the 

express advocacy definition, a position chat 

would almost certainly be required by Justice 

Scalia's opinion. 

The Chlet'Justice, and Justice 

Alico for that maecor. could have joined 

Justice Scalia's more extreme opinion and 

certainly they were tweakee Cor not doing so. 

So we have to assume it was a very 

deliberate choice on their part, and you have 

Co give effect co the important differences 

between Justice Scalia's opinion, which does 

insist on Bright,Line magic words standard, 

and the controlling opinion which does not. 

As uiisacisfducory as many believe 

the test set forth in the controlling opinion 

may be. you have no choice but to implement 

it. 

That opinion says the test is 

obDecrive and that opinion also says chat the 

test meets the imperetivc for clarity in this 
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area. 

Ultimately, there is no escaping 

Che fact chat it leaves the Commission in the 

first instance, and beyond chat a court, in 

Che position of exercising a judgment about 

whether the text of a given ad is susceptible 

of a reasonable incnrprcracion as soicething 

other than electoral advocacy. Because chat 

standard is consticutioiial, necessarily so 

since it is the eoiiccolling standard of the 

Supreme Court, then so coo is Che virtually 

identical sub Part ib) standard chat tho 

Commission adopted twelxre years ago and mere 

recently started applying. 

We support Che safe harbor proposed 

in Che NPRH, but, since w« think more 

guidance is better than less, we also urge 

you CO make clear in the rule and in the 

coaaencary that ods which contain what the 

controlling opinion called indicia of express 

advocacy, such as the mention of an eloecion 

or candidacy or coaaionc on the candidate's 
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1 character or fitness.for office, chose will 

2 be factors chat will weigh against an ad's 

3 eligibility for tho. exeitption. 

4 We are not suggoscing that these 

5 indicia be per se disqualifying in the same 

6 way chat the safe harbor is per se 

T prococtlvo, but we chink that the Conaission 

8 should state chat it will view indicia et 

9 express advocacy aa precisely chat --

LC indications that the ad contains express 

11 advocacy or its functional equivalent. Thank 

12 you. 

13 CHAIRMAN LENHAKO: , Thank you very 

14 much. Questions from the eoneisslon? 

15 Copsaissioiior weincraub. 

16 H5. WEINTRAUB: Tliank you, Mr. 

17 Chairmen. I em delighted chat we have Larry 

18 and Don on rhe same panel because ! want co 

19 ask Den about something Larry was talking 

20 about. And chat is. suppose we wanted to 

21 adept Alternative 1. but we had some concerns 

22 about the kind of issues that Larry raised. 
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1 Could we do it in such a way chat we exempted 

2 from disclose membership dues, business 

3 incosse? Do we have permission co do that 

4 under the statute? And would yout 

5 organicacion cry foul it wo did? 

6 MR. SIMON: In terms of business 

7 income, you can cxompc chat and I think 

8 thece's actually a precedent in your 

9 regulations in this area. 

10 I would point you to 114.14(c)(3) 

w)iich sort of on the Clip side in tersis of 

when money received from a corporation can be 

used tor aleccioneering coinunicacion, chat 

exempts money received from a corporation in 

exchange for goods or services provided at 

fair market value. 

That's Che concept of business 

income that you already have applied in this 

context and could reasonably apply sort of in 

the reverse situation. 

Membership dues I find hardsr to 

deal with, fran)ily, and I will be honest 
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about this, or acrftlghcforwAid about it. 

I don't' know chat, based on just e 

reading oS Che disclosure provisions of the 

scutuce, you have the authority to exenpt 

union meabership dues. It's a problea 

Congress could address and fix. 

It is feoquencly the case after a 

Supcem Court opinion char Congress has co go 

back and anend the statute and that say bo 

Che sicuaclon here. 

The problem I have with owBibership 

dues is that there are tHMnbership dues for 

union, but then there are meabership dues for 

other types of organizations like nonprofit 

orgenisacioiis. Take che Cheieber of Coocnerce. 

If you exempt one, does that drive 

you to a kind of a slippery slope analysis of 

exempting them down the line? And if you do 

thut you may then have eviscerated che donor 

.disclosure requirements of che statute. 

And that you ahouid avoid, because 

I rhir.k congeess crafted choao donor 
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1 disclosure previsions for important reasons 

2 that the court in Heconnell apeciflcally 

3 poinced to and quoted at length the district 

4 court's discussion of them, where it talked 

5 about the importance of these provisions in 

6 order to ovoid sort of "false front" 

7 organizetioris. 

8 And if you don't have the donor 

9 disclosure you get Republicans for Clean Air 

10 or citizens for Value and the court discussed 

11 these exac9les. That's the importance of the 

12 donor disclosure. 

13 And lec me say one more thing. 

14 Congress in crafting these 

15 provisions put in two levels of protection. 

16 One is the SI.000 chroshoid, which is a much 

17 higher threshold than we have in other parts 

18 of che law, for instance in independent 

19 expenditure reporting, so chat's one 

20 protection chat memborship duos Chat don't 

21 reach che $1,000 are not subject co 

22 disclosure. 
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The other protection to put in, 

which shouldn't be undervalued, is che 

ability of an organization co set up a 

segregated fund and engage in che disclosure 

only insofar as donations co che segregated 

fund are concorned. 

What Congress was doing here was 

crying to balance che in^orcance of 

disclosure on the one hand versus, the 

incrusiveness or burden of disclo.4ure. And 

these are the balances that Congress struck 

and che protecrions they tried co build in. 

If at the end of che dey Congress 

in this new context, after the Supreme 

Court's opinion judges that chose protections 

Oiat were initially built are not sufficient, 

Chen It might havo co recrafc che disclosure 

provisions, bur your ability to do so is 

limited. I think you have to take the 

statutory language at face value. 

KS. HEINTKAUB: Are there any 

policy reasons why we would want a union chat 
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, I ran an electioneering communication to have 

2 CO disclose the names of all of its 

3 dues-paying members? Are we going to gee any 

4 useful information? 

5 KR. SIHON: I don't chink so. I 

6 don't think so. From my point of view, the 

7 virtue and che policy imporcanco of the donor 

8 diaclosure is in che context choc the court 

9 calked about, in terms of having che spender 

10 disclosure meaningful by che public knowing 

11 who is behind it and getting around the 

12 problem of this kind of "false front" type of 

13 organization. 

14 MS. HBINTRAUB: Well, then I turn 

15 back CO you, larxy. Is there some way wn can 

16 exempt membership dues and still cutch che 

17 Wyly brothers? 

18 KR. GOLD: The statute, as 1 said, 

19 che Duin point is that the statute calks in 

20 terms of "contributing eontzibutions" end yeu 

21 have interpreted it to moan "donating 

22 donations." 
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itiey I 

Union duos are neither. Plainly 

! neither. 

3 There IS no public policy value 

4 whatsoewi in requiring any organisation to 

^ coveal Its naabers Just because they engage 

6 in a single electioneering coiEnur.icatien and 

7 I don't hear any policy reason either froa 

8 Mr. SiHon. 

9 The fact is that uny organization 

10 chat truly has dues, including -- X don't 

11 know what the Chaitber's dues are, but X aa 

12 sure they aiu a Lot more than union dues 

13 ordinarily are, and that's because there are 

14 corporate eembers -- but whatever they are, 

15 there are dues levels. 

16 It scons to mo that if somebody 

17 gives funds at the dues level -- pays duos 

18 chat is nor a donation, chat is not money 

19 contributed. If that individual voluntarily 

20 gives note, that is truly a donative act and 

21 then you are beginning to count perhaps 

22 towards the 81.000. 
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1 But you do clearly have the 

2 authority to make those distinctions and you 

3 ought to do so. And the availability ot the 

4 option that you're suggesting in one of the 

5 alternatives -- a separate fund, even a union 

6 or corporation having a segregated fund, and 

7 just dealing with that -- chat doesn't really 

8 address this issue eespletely. 

9 KR. BARAM:. It X could Opine here. 

10 This discussion underscores that Congress. 

1 and perhaps in BCRA. never contemplated this 

2 disclosure issue, because unions and 

3 corporations arc going to be banned from 

4 staking electioneering communications. 

5 Sinco that tlnn Congress has had no 

€ further comment on this issue, not chat it is 

7 an issue that is net getting attention of 

6 Congress. 

9 Grassroots lobbying is not a now 

0 issue. It's something chat is strongly and 

1 is extensively debated in Congress, but not 

2 in the campaign finance context. 
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19 

20 

21 

22 

It is debated in the context of 

other leglslatien which more appropriately 

addresses this issue, which is lobbying 

disclosure. 

I would li)(e to point out chat 

Congress hud an opportunity after the 

Wisconsin Right to Life case to opine on 

disclosure involving grassroots lobbying 

which is what Supreme Court has said this has 

now become. It is grassroots lobbying. It 

not campaign.finance. It is net meeting any 

compelling govecnmentel interest. It's not 

prohibited, it is actually protected by the 

Pirst Amsndnent. 

What has Congress done since the 

Wisconsin Right to Life case? Well, it 

passed a major lobbying disclosure law, the 

Honest Leadership and Open Goveinmenr Act. 

And they rejected any disclosure of any sort 

regarding grassroocs lobbying, becaiisa it waa 

so controversial and it waa so intrusive into 

the internal affairs of membership 
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1 associations. 

2 HR. .91K0N: Ono comment on the 

3 first part of what Jan said. Z don't think 

4 It is actually true that Congress never 

5 contemplated disclosure in the context ot 

6 corporations, because if you look at the 

7 original statute, the original statute 

8 eontesgiiated chat at least C4 cocporacions 

9 would have the ability to make oiactioneacing 

.0 communications under certain circumstances 

subject to this diaeloauto reglma. 

That prevision was functionally 

repealed by the Wellatone amendment. This is 

in 441 BBEC. 

It you sort of freezc-frame the 

statute prior to the Wellstone amendment, 

there Is a requirement for diaclosuzo by a C4 

6 either of all of its donations over SI,000 or 

9 donations put into a segregated fund, and 

0 although chat became a sort of meaningless 

section, given the Wellstone amendment, it 

does provide an Indication at least of an 
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! original congrassiendl intent on this. 

2 HR. BAMM: By a sponaer. Kec by 

3 Congreaa. it waa never adopted. 

4 MR. GOLU: jan'c Chat preciaely the 

5 point? That you can find a whole lot of 

6 atuff in the legialative hiacory. Soaebody 

? propoaea aoeiething, the law had aone foru, 

8 and then it waa an anended, but the only 

9 thing that really reveala Congroaa'a intent 

10 1.1 what ihoy ended up doing. 

11 That history chat Mr. Simon 

12 describes proves exactly the oppoaite point. 

13 CHAIRMA:] LENHARD: Hell, X chink he 

14 waa rebutting the notion chat Congreaa neve'r 

18 eenaidured it. 

16 MR. SIMON: But that proviaion ia 

17 in the atatute. Tt fa in this book. And 

18 then, as a practical matter, overridden. 

19 MR. BARAN: But there waa never a 

20 debeto in Congreaa about how unions or 

21 associations ought to disclose these 

22 contributions, or at least L don't recall 
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that, but I would like to be corrected if 

there waa a debate about chat, but I don't 

recall it. 

CHATRHAN LENHARO: Yea. certainly 

one of the probleiss that wo are wrestling 

with here ia chat in the Niaconsin Right to 

Life decision the court makes clear that 

there are lobbying type coicaunications and 

other issues of types of coiununications which 

are protected by the ylrsc Amandnent and 

cannot be prohibited in the way they have 

been and chat this draws in a broader group 

of entities to the regulatory regime than was 

initially contemplated, and we have to 

wrestle through that problem in some way. 

Vice Chairman Mason. 

VICE CHATRHAN MASOU: I want to ask 4 

relationship of the throe definitions that we 

are concerned about here -- reolly, just the 

two. 

And 1 previewed for Mr. Simon, but 

Mr. Baran, and Mr. Gold, the Niaconsin Right 
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1 to Life standard in 100.23(b), which ia 

2 broader? Hhich ia narrower? 

3 MR. BAPAN: Which standard? 

4 vice CHAIRMAN MASON: Comparing 100.22(h) 

5 with the Wisconsin Right to Life standard. 

6 which ia broader and which ia narrower? 

7 MR. BARAN: The issue ia.which one 

8 is more vague and possibly unconstitutional. 

9 1 think thai we are trying to 

10 compare these two concepts in a potentially 

11 inappropriate way. for the following reasons. 

12 First of ell. sub Part (b) is 

13 supposed to be the definition of a term 

14 called express advocacy. It ia not a 

15 definition of the funcCionel equivalent of 

16 express advocacy. It is express advocacy 

17 which, by the way, was defined in the Buckley 

18 case and after the Buckley decision Congress 

19 decided, that's a pretty good definition of 

20 what we are regulating and prohibiting and we 

21 aro going to put it into the Federal Election 

22 campaign Act, and that is in the statute. 
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I your sub Part What you have done 

(b) regulation is two things. 

Number one, you have interpreted 

that statute in a way beyond' the way it was 

defined in Buckley and in the statute in my 

opinion. But, more importantly, you have 

done that in a way that creates 

constitutional uncectaincy, and therefore it 

is constitutionally void in my opinion. 

Over in the electioneering 

communications portion we have the reverse in 

the Wisconsin Right to Life committee because 

the analysis begins with a statute upheld in 

NcConnell. 

That is clear. It regulates 

certain advertising uc a certain time chat 

refers to a candidate or a political party 

and now what tha Supreme Court has done is it 

says, that claor definition is too broad, and 

now we have to carve out from cooQunlcatlons 

chat fall within that definition In 

regulations so that people can ongage in what 
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1 ch* eourc haa deracninacl ia thalr Pizac 

2- Aoondicent ziqhta and you'cv having soao 

3 difticulcy in creating clarity in the cacvo 

4 out, although tha court haa told you, if in 

5 doubt, you ahould Call in favor of mora 

6 apeeeh. Net DOE« regulation. 

7 The idea Lhat'a cDbcrided in aub 

8 Part (b) is in eaaence part of the 

8 electioneering coTaiunicaclon iaaue which . 

10 congroaa haa addresaed by paasing cho 

11 electioneering corjuunication atatute. 

12 So I don't thinK chat aub Part (b) 

13 really defines the tecB as it was adopted in 

14 Buckley or incorporated in the statute. 

18 VICE CHAIRMMI HASON: You think ic'a void? 

16 All right, you have u client walk in your 

17 office and they have un ad and they want to 

18 run in the 30 or 60 days relevant period and 

15 you look at it and you say, "Hell, under 

20 Wisconsin Right to Life you can run this." 

21 now, as a counsel advising your 

22 client, what do you toll then about 
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1 100.22(b)7 

2 MR. BARAH: 1 actually start with 

3 100.22. and 1 say, I'm going to look at this 

4 ad and X want to see if it has any explicit 

5 words that expressly advocate — 

6 VICE CHATRNAN HASCH: Now, when you are doing 

7 chat, what ia the result? Does 100.22(b) 

8 kick out more ads or does the Wisconsin Right 

9 to Life kick out more? 

0 MR. BARAH: Kick it out? Do you 

1 nean you . 

2 VICE CHAIRMAN MASON: Prohibit. 

CHAIRMAN LENKARD: Protected 

speech? Leads to enforcement actions — you 

can choose another framing. 

MR. BARAN: Hell, my trouble ia X 

don't know what 100.22(b} means. 

VICE CHAXRMAN MASON: But you said you cried 

CO advise your clients. 

MR. BARAN: 7 am advising ny 

clients as to whether there are magic words. 

That ia express advocacy as defined in 

BETA COURT REPORTING 
www.becareporting.coa 

(202) 464-2400 800-522-2382 

179 

1 Buckley and in ihe statute. 

2 Of course we didn't worry about aub 

3 Pan (b) because it had been declared 

4 unconsiicutional three times and you have 

5 just recently decided to resuscitate it and 

6 try your luck again in court and 1 am here 

7 hoping that you will }ust repeal it so we 

8 will net have to go through all chat 

5 litigation again. 

10 VICE CHAIRMAN HASON; I understand. Mr. 

11 Gold, pleasu. 

12 MR. COLD: You're asking a 

13 gueation. 1 think the answer ia, what's the 

14 difference? Which ia broader? Miich is 

15 narrower? 

16 f don't know from the language 

17 actually which is broader and which is 

18 narrower. If you look at -- Commissioner 

15 Heintraub has helpfully, in her last 

20 question, laid out the three different 

21 formulations, end 1 think the reason I don't 

22 know is that 100.22 which was adopted by your 
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1 predeceaaora well betore BCRA and well before 

2 Wisconsin Right to Life II and well before 

3 Che Roberts-Alico formulation of what is the 

4 functional equivalent of express advocacy, 

5 setting this particular language aside, the 

6 functional equivalent of express advocacy has 

7 to be different than express advocacy. 

8 Otherwise it wouldn't have a diffarant 

9 designation. It has to be different. 

10 . Express Advocacy, .of course, is a 

prohibition for unions and corporations that 

appliea all times in all media. 

Blcccionoering communications, tha 

functional equivalent, ia a narrower 

prohibition that only applies in the 

broadcast media at certain times and 

locations. 

8 What Che Cencniaaton really needa to 

9 do ia to lake a fresh look at 100.22 in light 

0 of Che fact Chat cengrese enacted BCRA and 

1 anaeced the electioneering communicetione 

2 definition that the court has now defined 
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1 with lanyuagt chat colls into quascion 

2 100.22. 

3 That's 3ust th« simpla reality of 

< It. I don't chink it is a neccor of 

b accepting and parsing the differences, 

6 because the language is excreeely siEular. 

7 It is what is plausible here and what is 

ii reasenable there. 

9 ' In a way you are dealing with 

JO apples and oranges and you have to go back to 

!! the first principle I said, which is, they 

12 are diCCerenr because the court has said they 

13 are different. 

14 The functional equivalent has to be 

15 different. It must be a little bit broader. 

16 1 assume it must be a little bit broader. 

17 Otherwise it is completely redundant, because 

18 if a union or a corporation cannot do an 

15 electioneering comnunication on the basis of 

20 express advocacy, then functional equivalent 

21 must be something different, but it is net 

22 much difCnreni. I nusn. 1 cannot imagine it 
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1 is very different at all. And chat is 

2 something chat you need to wro.scla with, net 

3 .necessarily in this rulemaking as we 

4 suggested, given the timing and the imminence 

5 of primaries and caucuses end the like, and 

6 just the realities of the siruscion. 

7 VICE CHAIRMAN MASON: Mr. Simon, you say they 

8 arc Che same. What do you mean by that? Do 

9 you mean they are actually the same? Because 

10 we run across time's when courts, for 

11 inatenee. use different language, but really 

12 it is Che same test and sometimes we will got 

13 an opinion that finally resolves that and 

14 says, well, it is same. 

15 Is that what you mean? Or do you 

16 mean, as Mr. Gold says, they are kind of the 

17 same or almost the same? Boesuso it makes a 

18 difference in hew wa chink about applying 

19 this. 

20 MR. SIMON: I don't know if chat is 

21 s question on the epiateaology or lew. 

22 VICE CHAIRMAN MASON: Then let me ask it this 
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1 way. Is there real live example of an 

2 advertisement? Or eon you chink of a 

3 hypothetical whore one would apply and the 

4 other would not? 

5 MR. SIMON: I cannot. I think they 

6 would have the sera outcome, whether you 

7 phrase Ic as susceptible of no reasonable 

8 inceiprecatien other than, or you phrase ic 

4 as. could only be construed by a reasonable 

10 petson as. 

11 To no it is Che same test and it 

!2 will yield the same results. 

13 What chat means as a practical 

14 matter is chat unyching which will be a 

15 prohibited electioneering coanunicacion or an 

16 electioneering comunicecion for which 

17 corpereca and labor union treasury funds 

18 cannot be used is also a prohibited corporate 

19 or union expenditure. 

20 I don't look at these tests and say 

21 . they arc going to have different outcomes 

22 when you got one result under 100.22(b) end a 
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1 different tesult under the electioneering 

2 eoDDunication provisions. 

3 VICE CHAIRMAN MASON: The problem with Chat 

4 18 that the aleecienearing communicacion 

5 prohibition and the expenditure prohibicLon 

6 would be identical. 

7 MR. SZMOH: Yes, they would, except 

8 ironiesliy there ace e couple of 

9 jurisdictions that Jan pointed out where as a 

10 matter of court ruling currently you cannot 

11 apply under 100.22ib). but you certainly can 

12 apply cha electioneering cemmunicotions 

13 prevision. So at least in chose 

14 jurisdictions thoy have independent 

15 significance. 

16 Let me just say one other thing 

17 which IS that for the twelve years chat 

18 100.22(b) has been in the regulations it has 

19 been subject to lot of controversy and it has 

20 been subject to quest lens about its 

21 conscicucionalicy, principally on grounds of 

22 vagueness. 
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1 I ttiiiiX i.h« HRTL epinlen actually 

2 atrongchana the Conmiaaion'a poaitlon in 

3 having aub Pare (b| because if the ease sac 

4 torch in Cho controlling opinion meacs, in 

5 cha words of Chief Juscica Robarcs, cha 

6 imperacive for clarity in this areu. if it 

7 maacs chat itnpecACivu for purposes of the 

8 dafinicion of aleccionaaring ccsnunieacions, 

9 than it also naats that cast for purposes of 

10 Che sub Pare ib) standard. 

11 CHAIRMAN LEHHARD: Buc isn'C Che 

12 Chief Juscice's posicion thac cha situation 

13 is scrangchenad hy the fact of tncaepracing a 

14 scdtute chat has a very narrow and conersce 

15 tine franc in which it applaes. and 100.22 

16 applies in all aaccings? 

17 KK. 91HM: I don't think so, 

18 because he's calking aoout whether this is a 

19 standard, this reasonable person, raaaenable 

20 interpretation standard, applied 

21 aeoncaxcurally just to the text of an ad in 

22 what ha calls an objective fashion, because 
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1 you are net exasilnlng intent, you ace not 

2 exaalning effect, you are examining 

3 essentially the text of the ad. chat standard 

4 IS sufficiently deer tor conscitutlenal 

5 purposes. 

6 And whether it derives from the 

7 electioneering concaunications scacuce or 

8 whether it derives as an interpretation of 

9 the express advocacy standard, Che question 

10 of whether it is vague or clear I chink is 

11 the sane in both contexts. 

12 MR. BARAN: Ho, because in one 

13 context you ace using a arandecd, assuming 

14 they ere che same, which 1 disagree with, you 

15 ere using a scandard ce exempt certain speech , 

16 from ceguletion. 

17 Whereas, in che oibar context you 

16 ace using it to cry to regulate. 

19 suh Port (b| is regulating speech. 

20 Tc is saying that it is certain speech under 

21 that standard, which l believe is subDeetive, 

22 vague, end incenaiatont with cha standards 
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1 that are enunciated in the 'dtsconsin Right to 

2 Life case, thac standard is going to regulate 

3 speech. 

4 The exemption under Uisconain Right 

5 CO Life la permissive. You are going to say. 

6 notwithstanding a very clear statute that 

,7 says you union.4 and corporations may not pay 

8 tor broadcast communications, during certain 

9 times iii certain areas you can still engage 

10 in -- y 

1! MP. SIMON: But that's just two 

12 sides of the same coin. Hhethar you frame it 

13 as you can regulate from here to here, or 

14 whether you frame it as you have to exempt 

15 from )iere to hare, the line ia drawn in the 

16 same way by this reasonable incerpratatieii 

17 test. 

18 MR. GOLD: Two points. The 

19 elaccioneering communieaclens provision in 

20 HRTL II scandard is susceptible to reasonable 

21 interpretation is not acontoxrucal. 

22 It is in the sense chat Chief 
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1 Justice Roberts explained as Car as hew you 

2 determine something, but the context is 

3 precisely with 30 and 60 days of an election 

4* and is something thac can be received by 

5 50,000 or mere people in the relevant 

6 electorate. That Is che context. So that 

7 does bear on, as the chairman suggested it 

8 might, that does boar on hew you incetprec 

9 it. 

10 Let's not forget chat functional 

11 equivalanc of express udvocacy was a 

12 Hcconnsll term, net a HRTL term. I think it 

13 forces 100.22 in the CoBsisaien's definition 

14 of express advecocy back into a subsection of 

15 100.23(a). I chink it crowds out 100.22(b) 

16 as a practical matter. 

17 And, as Jan Baran said, every court 

IB thac has looked at (b) has struck it down. I 

19 do not think express sdvoceey can be defined 

20 any longer to read aa if it were cho 

. 21 'functional equivalent of express advocacy. 

22 Thac ia the main point. 
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15 

Vou do tiAve &WQ diff6E«nt scandArda 

and chey are very cleau logcchar. 1 cannot 

give you chapter and vexae aa to hew close, 

but vury, very close tegethor. but (b) T 

chink IS gene because of HRTL 11 detiniiig a 

different concept. 

CHAIRMAN LENHARD: What do wv do 

then with the language in HcCennell where the 

court in describing the IntecpretACion of 

expcesa advocacy aa the magic words teat 

found it tunccionally ateaningless ua a teat 

or a standard by which to evaluate chat? 

The Chief Justice was very clear. 

He was finding his decision in lino with 

McConnell. Ho was not caveraing McConnall. 

$o what do we do with that language? How do 

we interpret that in looking at our 

regulacions? 

MR. BARM;: The answer is simple. 

Which is once something like the express 

advocacy "magic words" teat becomes 

inefteecive as a atetuce, what McConnell says 
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17 

is that Congress can pass another type of 

acatute which at did. It passed the 

Electioneering Corjounications. 

CHATHNAN LBHHARO: But it wasn't 

the statute chat had become ineffective. It 

was the Supreme Court's interpretation of the 

statutory language that had lots its 

MR. BAPAN: Again 1 would point out 

that it was Congress that adopted the 

language frem Buckley and put it in the 

statute, end said, okay, we are going to 

regulate this, wo are going to regulate the 

magic words staciice. 

What the McConnell decision says, 

and therefore refutes several prior court of 

appeals decisions. Is when che Buckley court 

came up with the "niegic words" test in 

Interpceclng che original atacute chey did 

not intend to say chat that is che only way 

constitucienelly that Congress can regulate 

political speech. 

And it IS boesuse of that ruling in 
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1 McConnell that they can then turn to 

2 electioneering cemisunicaciona, and say, 

3 congraaa has now come up virh something in 

4 addition in electioneering eeiBBunicaiions. 

6 So let's analvze that under riiac Aisendaient 

6 principles. 

7 This analysis is redacted in 

a aeveral of the ecurc of appeala decisions 

9 since McConnell. There was u decision in che 

10 Sixth Circuit, one in the Fifth Circuit, and 

11 there was just a consent order that we 

12 engaged in with the Attorney General of 

13 Pennsylvania. 

14 Each oL those jurisdictions hud an 

16 express advocacy standard for independent 

16 expenditures but their legislators had not 

17 adopted any other regulation like the 

18 eleccloneering communicationa regulation. 

19 What chose courts basically say is. 

20 what we have learned from McConnell is, that 

21 It you, rhe scscc, want to regulate 

22 additional speech beyond express advoeacy. 
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1 wull Chen go pass a luw, an oleccloneering 

2 ceaununicacions law, but it has to be 

3 constitutional and now we are discussing 

4 Wisconsin Right.to Life IT, starting with the 

6 circumscribed litiics of regulering 

6 elaccieneering communications, but that is 

7 what you have to do In Congress or a acaco 

8 legislature. 

9 CHAIRMAN LENHARD: Cesaissloner 

10 Woincraub. 

11 HS. VBINTRAUB: But in crafting it 

12 you can cannot go beyond a standard that is 

13 the functional equivalent of a standard chat 

14 we've already declared to be- functionally 

15 meaninglc.ss. 

16 MR. BARAN: The functional 

17 equivalent language justifies congress's 

18 purpose in creating electioneering 

19 comaunicACio.'i. They have decided that chey 

20 went to regulate, not just express advocacy, 

21 they want to regulate che funccional 

22 equivalent of express advocacy. 
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1 What was' thtfir proposal chat they 

2 created? Well, let's ban corporations and 

3 unions iron fundinq certain types of 

4 advertising chat celiir to a candidate ever a 

i period of tioe. 

6 So that's the current solution for 

? regulating the functional equivalent of 

8 express advocacy. 

9 How you are faced with this new 

10 Supreme Court decision that s'ays that while 

11 that type oL regulation withstands facial 

12 constitutional attach as applied to certain 

13 speech it is unconstitutional. 

14 So. you. the connissionars, have 

18 this burden of coming up with a clear safe 

16 harbor to carve out that will protect 

I? everybody's Pirst A.-seiidmeiic rights to engage 

18 in that type of speech. 1 do net envy your 

19 job. That's where you are, and that's where 

20 all the analysis comes to. 

21 -MS. WEIHTRAUD: Let me ]ust follow 

22 up one more time because 1 was scrueh by your 
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written comments. I'm basically going to ask 

you the seme question 1 asked the earlier 

panel. 

1 knew that a lot of people have a 

long-standing antipathy to 100.22(b). and ace 

just chomping at the bit for an excuse to 

throw it out. and T get that. 

But when I look at the language, 

first of all. 100.C3(a), which is the one 

that nobody ever complains about, it includes 

within its definition of express advocacy 

communications of Individual words which in 

context — that nasty word, "centexC -- can 

have no other reasonable meaning than to urge 

the eloetien or defeat of one or mora eleacly 

identified candidates. 

1 will note that in the Wisconsin 

Right to Life opinion Chief Justice Roberts, 

right after he said, you know, we should 

avoid contextual factors, or rather that they 

should seldom play a significant role in the 

inquiry, the opinion goes on to say 
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immediately. "Courts need not ignore basic 

background infocnacion chat may be necessary 

to put an ad in contest such as whether an ad 

describes a leglslacit'e issue that is either 

neither .lubseet of legislative scrutiny or 

likely Che subject of such scrutiny in ths 

near future." 

So there is some araount.of context 

that Che Chief Justice is willing to let us 

look at. 

. When I look at 100.22(b) next to 

what Chief Justice Roberts said, r haw a 

really hard time coming to the conclusion 

that an ad is susceptible of no reasonable 

interpretation other than as an appeal to 

voce for or against a specific candidate, 

provides clarity and constitutional lack of 

vagueness, but an ad that can only be 

interpreted by a reasonable person as 

containing advoccicy of the election or daCeet 

or one or mora clearly identified candidates 

-- suddenly this is hoctibly vague. 
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1 Because'It doesn't leek that 

2 different to rae and I want to particularly 

3 ask you, because I know you.commented en 

4 this, about the intorjeetlen of the 

8 "reasonable person" somehow making it wrong. 

6 Who is supposed to come up with the 

7 reasonable interpretation or make the 

8 deterrainatior. that there is no reasonable 

9 interpretation under Justice Roberts's test 

.0 ether that a reasonable person? 

1 I B«an. clearly an unreasonable 

2 • person is not going to make ihat 

3 determination and I don't think we are going 

4 to get Che word from on high so somebody has 

8 got to figure that out. 

6 I4R. BARAN: Hy approach has always 

7 been to look at the words and do the words 

expressly advocate the election of or defeat 

of a cluarly identified candidate? 

M.S. KE1NTRAU8: And you, as e 

reasonable person, think you can figure chat 

out? 
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1 MR. BARAN: Intorjcecing "che 

2 roAaenobla pecaon" intecjecca aeaaching ihe 

3 Hisconain Right to life case reioecod, which 

4 ia effecis'-beaed aubjoccivicy. 

.S Thac ia aaying, well a teaaonable 

6 peraon la going to look at thac ad and aay, 

7 'It looka like they are trying to perauade na 

5 to voce one way ex the other." right? 

S MS. WEINTPAUB: But aoaebody haa to 

10 conn up with a teaaonable intacpretacion. 

11 HP. GOLD: l{ 1 aay, and ua 1 aaid, 

12 1 think the diacuaaion in URTL tl. and the 

13 narrowing cenatruction ot the elaccioneecing 

14 coKnunicatlena pcoviaion pointa to the (act 

15 chat expreaa advocacy leaelf really la 

16 confined to thn claaaic "nagic wocda" and 

17 chat the extra language in (a) and (b) ia not 

18 aupported and Buckley waa clear. 

19 1 Chink HcCennall end WRTL both 

20 afCirned the claaaic dafinlciona of expreaa 

21 advocacy and neither o( Chan talka about 

22 expreaa advocacy in cerita thac acray frea cha 
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nagic worda. They aimply don't. 

For aure chia ia really difficult 

because you can read cheae deciaiena and 

nobody can cone up with a cenpletely 

convincing way co squaza everything. That's 

juac cha fact of the aicuation, because 

nobody takes responsibility, ulcimacely 

including the Supreme Court, for having it 

all make sense. That is unfortunately true. 

Having said chat, some things must 

mean something and one way go is to treat 

express advocacy as every court that haa 

looked at 100.22 has -- nagic words — and 

then you take the Roberta formulation of the 

functional equivalent and you cry to give 

chat aone definition. 

It is different from express 

advocacy and the only way you can do it. 

really, without all of it kind of nerging 

together in a vary confusing way with very 

laporcant consequences, again, eleccioneering 

communications apply eo specific places and 
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1 tinea and media express advocacy ot all tines 

2 everywhere. 

3 That is Che beat approach to cake 

4 and you can hardly be faulted for doing so. 

5 It makes a lot of logical sense. 

6 HP. BARAN: By definition lot ne 

7 say that the functional equivalent of express 

8 advocacy is not jusc express advocacy. 

9 Ocherwiss it would be express advocacy. • 

10 CHAIRMAN LENKAAO: Consiissioner von 

11 Spakovsky. 

12 MR. von SPAKOVSKY: Thank v^u, Mr. 

13 Chairman. 1 am going co cake us down from 

14 Che 60,000 foot level of censcitutional law 

15 end che Supreme Court down to Che practical. 

16 Both of you have eecaslonully 

17 Appeared bufore us obviously reprusencinq 

18 clients who haven'c followed your advice. 

19 MR. BARAN: Or didn't ask for it in 

20 advance. 

21 MR. von SPAKOVSKY: While grappling 

22 with constitutional issues is very 
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interesting, what we do every day is look at 

onforconent cases, and that's the vast 

iaa3oricy of what we do. In che time I have 

been here T chink I've cast probably a 

thousand voces en enforcement macrers. 

In your comments, Mr. Gold, you 

suqqast, and some other comaencers have 

suggested this coo, that the language that we 

have cone up with for this exemption, which 

Is basically iher che prohibition won't apply 

if che conunication is susceptible of a 

reasonable interpretation oiher then as an 

appeal to voce for or against a clearly 

identified faderal candidate, you suggested 

this impermissibly shifts the burden ever to 

the person who is doing che coiaaunicacron. 

1 cake it what you mean is that 

once a complaint is filed with us and we 

start looking at it ihe burden should not be 

on the individual or the ergenisatien to 

prove thac there's any other susceptible 

intarpretocion or reasonable interpretation. 
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1 Z thiiiK you axe saying that it 

2 should ha up to the Commission to ptove chat 

3 rhoto is ito eth«E reasonable interpreracien 

4 other Chan this. 

5 The practical question I have for 

6 you is hov should we change this to keep the 

7 burden en us to prove this case as opposed to 

B soaecne who is engaging in a political speech 

9 basically having to prove chat they were 

10 ecting within the law? 

11 KR. GOLD: The regulation clearly 

12 needs to luClvct the eonrxelling opinion.<i 

13 iormulation about what is the definition. 

14 number one. 

15 The key language, the susceptible 

16 of no reesonable interpretatioi:. has to be In 

I? there. Because that is the scandurd that you 

18 have. That is the standard. 

19 Now, In regulations it is useful, 

20 we think, to include a safe harbor, but it is 

21 also very important to make clear chat the 

22 safe harbor is just that. It is some level 
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1 of certainty. 

2 If certain boxes are cheeked, then' 

3 you know, guaranteed, chat it is not 

4 susceptible of roasonablo Interpretetion 

5 otherwise, but the regulation has to be clear 

6 that there may be other kinds of language 

7 that do not fall within the safe harbor that 

8 also would be protected. 

9 And in all cases, yes, it would be 

10 the Commission, the govornmont, chat would 

'11 have Che burden to demonstrate otherwise. I 

12 an not suio Chat is a satisfactory answer, 

13 but chefs the basic template that the 

14 regulations ought to proceed en and wa have 

15 seme specific coirjMinis about the safe harbor 

16 that has been proposed. The AFL-CIO and the 

17 NBA, which also joined these comments a year 

18 and a half age. proposed effectively a safe 

19 harbei well before WRTL II. 

20 wo don't neeeasarily stand by that 

21 because the law has changed. The Supreme 

22 Court has new spoken. You waited Co see what 
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1 they would do. Now they've done it. Here 

2 you are. It would have been easioc to do 

3 what we asked. 

4 KR. BARAT.': He gave you a chance. 

5 KR. GOLD: 1 knew you did, and you 

6 wrote a very helpful and interesting 

7 suggestion at the time. Bui anyway, what I 

8 have just described is the template for 

9 appieaching defining this. 

10 The regulation is not going to be 

11 able to explain in every single eireuascanca 

12 what IS in and what isn't. I don't think 

13 chat is really aoaething char we need to 

14 attempt. 

15 HR. HAKAH: It could provide 

16 non-exclusive examples where a message urges 

17 a viewar o' Che listener lo contact the 

16 elected official to go somewhere, to learn 

19 more ubouc the issue, to sign u petition. 

20 There arc a variety of diffocent 

21 things. 1 assume they have come up in 

22 comments. Again non-exclusively. You would 
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be in a sens' 

14 

15 

16 

17 

Iding examples of calls to 

action, if you will. Chat if Included in 

certain types of cenmunicacions would fall 

within cho safe harbor. 

CHAIRKAN LEtlHARD: Commiasioner von 

Spakovsky. 

MR. von SPAKOVSKY: Thank you. I 

have another question. Hr. Gold, you said in 

ycur cetaent chat the best course now would 

ba to harmonito the atatucecy exemption 

aucherily of WRTL by conacructing PASO to 

mean the functional equivalent of express 

advocacy. 

If I underatand chat correctly what 

you are saying Is chat basic constitutional 

logic of Che WRTL decision would require us 

CO exempt disclosure. 

But that sentence seems to be 

saying chat we could rest a disclosure 

exemption en cho statutory PASC exemption 

that we were provided by Congress. 

Do 1 understand you correctly? 
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1 HR. GOLD; I am no\ auce we are 

2 exACtly saying chac. but what wa are saying, 

3 and this was one of ch* questions posed in 

4 Che NPRH is, what about this limitation en 

5 Che Commission's exeaipcion authority with 

6 PASO? 

7 Unless PASO defines a class of 

8 communications that are in between the 

9 functional aquivalent of express advocacy and 

10 oxpruss advocacy, and it is really hard to 

11 figure out what thac might be, that is net a 

12 lioicaclen chat you really have to deal wich 

13 any more. 

14 That phiase cannot be broader 

15 because the court in this decision has 

16 overridden what Congress said, if anybody 

17 considecB it to be broader. 

IS The most logical thing to do is to 

19 finully give guidance as co what PASO means 

20 by aaying it means the functional equivalent 

- 21 of expreas advocacy. 

22 Again, what we're trying to do is 

BETA COURT REPORTING 
www.betarnporting.cem 

1202) 464-2400 BOO-532-2382 

1 to square a bunch of things that are very 

2 difficult CO liarmonize, as L said just a few 

3 minutes ego in a somewhat different context, 

4 but that is one wuy to do it. And you're 

6 tasked to do it. 

6 It is very easy for Congress to 

7 throw things at you and it ia vary easy for 

8 Che court to come down with great phraaes as 

5 Chief Justice Roberts did. We are mindful 

10 chat your cask is co really deal with it at a 

11 micro level, but a service you can perform la 

12 to make as much sense as you can wich what 

13 has been provided to you. 

14 And you may be criticised by some. 

15 but you can hardly be faulted in a defensible 

16 way if you do that. 

17 CHAIRMAN LENHARD: Commissioner 

18 weintraub. 

IS MS. WEINTRAUB: Since we are 

20 calking about examples and the value of 

21 examples. 1 believe thac Mr. Simon in his 

22 comments actually did weigh in on each of cho 
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examples in the NPRH, but 1 don't chink chat 

you guys did. 

So J am going to put you on the 

spot here, Mr. Gold, and Mr. Baran, and ask 

you if a corporation or a labor union within 

60 days of un election wanted to run the 

Billy Tellowtaii ad, can they do it under 

Wiaconsin Right co Life? 

MR. BARAK: I am looking to be 

reminded of what t)ie issues were chac were 

implicated in thai ad because 1 don't recall 

any. 

VICE CHAIPMAN MASON: It has CO do with 

tamiiy values. He rook a swing ai his wife. 

H.9. WEINTRAUB: 'Who ia Billy 

Yellewtail? He preaOies family values, but 

Cook a swing at his wife and Yellowtail's 

response? He only slapped het, but her nose 

wasn't broken. He calks law and order, but 

ishimself a convicted felon. And though ho 

calks about, protecting children, Yellowtail 

failed to make his own child support 
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1 payments, then voted against child support 

2 enferceiaonc. Call Billy yellowtail. Tell 

3 him to support family values." 

4 MR. GOLD: if T may, that's the 

5 only full ad text that the MeConnell decision 

6 addressed. Period. That's the only one that 

7 the McConnell decision addressed end the 

6 McConnell decision fairly considers thac to 

9 be Che functional equivalent of exprass 

10 advocacy. 1 think it does, even though it 

11 was diacussed elsewhere in the opinion. 

12 The only ochec partial text of an 

13 ac was a hypochecieal, the so-called Jane Doe 

14 ad and chat's onu worth discussing, but Lhst 

15 in itself is what thac ad means, and T chink 

16 there are versions of chat thac clearly are 

17 protected. 

18 It isn't chat if you condemn a 

19 candidate's record chat's the funccio.ial 

20 equivalent, but the Yellowtail ad, if you 

21 look at the supreme Court's guidance, and 

22 again this is Just one of these items on the 
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1 chdC vou''/« gnc to hatnonlio. that's 

2 the only toxr chat the 3up:eBie Court has cvar 

3 aaid la che functional equivalent. 

4 One of the atctklng rhiiiga about 

b Che Kcconnell decision as. despite the 

6 volusiinous record thai ve all put heiore it. 

7 including disk aftoc disk of seven years of 

8 about a hundred or oore broadcasts that the 

9 , AFL-CIO had done, the court did not 

10 unfortunately dignify the record by 

11 discussing it, which docs give you soae 

12 CIcKibtlity. but that stay be the only ad that 

13 you can say is the functional equivalent for 

14 sure. 

15 HS. WRlNTRAUD: But both of you 

16 would agree chat we can regulate che Billy 

17 Yollowcail ad. Do you agree, Mr. Bacan? 

16 MR. BAPAN: Yes. 

19 MS. WEINTPAUB: Yes, well how about 

20 Ton Keen? 

21 "Ton Keen, Ot. Mo experience. He 

22 hasn't lived in .lew Jersey for ten years. It 
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\ takes nore than a name to get things done. 

2 Never, never worked in New Jersey. Never can 

3 for office. Never held a Job in the private 

4 sector. Never paid New Jersey property 

5 taxes. Tom Keen, Jr. nay be a nice young man 

6 and you may have liked his dad a lot. but he 

7 needs more experience dealing with local 

8 issues and concerns. The last five years ho 

9 has lived in Boston while attending college. 

10 Before that ho lived in Washington. Oh, 

11, gosh, how bad can it be? Hew Jersey faces 

12, seat cough issues. We can't attocd 

13 on-the-job training. Tell Tom Keen, Jr. New 

14 Jersey needs New Jersey leaders." 

15 Can we regulate that? 

16 MR. BARAN: Well, your proposal 

17 wouldn't allow it because he was not an 

18 incumbent congrcaaman or senator at Che tire, 

19 was he? 

20 CHAIRMAN LENHARD: It wouldn't fit 

21 within sate harbor. I do think we have drawn 

22 a distinction, certainly tncallectually, and 
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1 maybe not dually enough in che text, chat 

2 there la a standard or teat wilhin chat, a 

3 subset of that speech that is protected by 

4 chat, is protected by the safe harbor. 

5 He may not have been clear enough 

6 about Chat. He can fix the clarity. It may 

7 not fit the safe harbor, but that does not 

B necessarily mean that it would net be 

9 pretucted speech. 

10 MS. WEINTRAUB: So, Che question 

11 for che two of you Is. do you Chink if we 

12 were to apply the Wisconsin Right to Life 

13 standard that we could regulate that ad? 

14 MR. GOLD: I don't think it is 

15 expcuss advocacy, number one. Because, 

16 • again, I chink express advocacy really eiighc 

•7 to be considered as the nagie words 

18 formulation and the magic words are net 

19 there. 

20 CHATKMAN I.BNHARD: And that was 

21 . true of Yellowcail as well. 

22 MR. GOLD: Right. That's exactly 
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1 right and chat'a why wu'ru here. It is s 

2 feic question. I am not going to give you a 

3 definitive answer. It's a very fair question 

4 but I think sc is important to say chat it ia 

5 net expreaa advocacy. I would vane to chink 

6 about ic a little bit more. 

7 MS. WEINTRAUB: Hliac is it if it's 

8 net a campaign ad? Is there an issue in 

9 there? Is there lobbying going en? 

10 MR. BARAN: You have accurately 

11 pointed out that neither of us or our 

12 orqanixatlons' ceenonts address these 

13 hypochetieals. 1 think we each would be glad 

14 CO supplement the record — 

15 MS. WEINTRAUB: That would be 

16 helpful. 

17 MR. BARAN: -- with cenceents that 

18 we could submit, and giving ic che 

19 appcopriate thought and analysis that is 

20 clearly deserves. 

21 HS. WEINTRAUB: Pair enough, but 

22 could you do that for all the seven ads chat 
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1 w« put in Che HPRM because that ceelly would 

2 b« helpful CO us. 

3 CKAlWAN LENHARD: 1 somecioes 

4 pecaphrase chls problem by sayin9, "Can you 

5 have an issue ad where the only issue is 

6 should someone be elocced co office?" 

7 One would chinK net. Due i£ che 

D only issue in the ed is whether somebody 

9 should bo eleficed or not you ure Advecatin9 

10 chnif olectien oi defeat, end yet, this 

11 h^'pothecical obviously puts that in a 

12 soisewhei more concceie way. 

13 HR. GOLD: It cones back co che 

14 formulacioii thee you have to deal with which 

15 la, "An ad is the functional equivalonc of 

16 express advocacy only if ic is susceptible of 

17 no reasonable interprecacion other than." 

16 That's the question. 

IS CHAIRMAN LENHARD: t ChinX what is 

20 beinq sugqesced is that che conscicuclonal 

21 law at this point is that chose ads chat 

22 cannot be reasonably he construed by 
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1 individuals as anyching other than a call co 

2 elect or defeat people still are noc ads co 

3 influence federal elections so long as they 

4 avoid the use of che ciagic words. 

5 KR. BARAN: One would wonder 

6 whether che Yellowcail ads, sponsored by a 

7 group advocating increased proccccion from 

8 da-aescic violence, be viewed in a different 

9 way, 

10 CKATRHAN I.BNHARD: Coanissionor 

M Hason. 

12 VICE CHAIRMAN HA50H: One of Che many things 

13 that bothers me about the Roberts opinion, 

14 and you have put your finger on several of 

15 then, is the section in there where he says, 

16 well, we've got to avoid the hurley burly of 

17 factors, and then In che very next paragraph 

18 he lays out a four-prong, eleven-factor test. 

19 How, it's October. It's going to 

20 be hunting season next month. If I see a 

21 four-prong eleven-factor anyching, I em going 

22 to drill ic. but how do we --
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1 K5. HBI.VTRAUB: I'm sorry, but 

2 you've lost DM.'. 

3 VICE CHAIRMAN-MASON: My apologies to Mr. 

4 Simon, but T don't think the right answer can 

5 be chat you have to iseet all eleven faecors. 

6 And with apologies to Nr. Bopp, 1 

7 don't think che answer can be that any one of 

6 Cham gets you oft the hook. So how do wa 

9 possibly balahca this sort of positive and 

10 negative factors? 

11 In other words, to what degree, Mr. 

12 Baran, because you suggested this, does che 

13 presence of a genuine issue, and let's say 

14 Yallowtail at least at ono time was in the 

15 Montana legislature and what if chat bill had 

16 been up foe a voce, hew do we weigh thee 

17 against the indicia of express advocacy on 

18 the ether side of the test? 

19 And, by the way, how in the world 

20 IS that clear tf we have kind of .•nulvi-facror 

21 balancing test to apply? 

22 CHAIRMAN LBNHARb: Let mn add to 
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1 tlie hypechatical, could wo evan consider 

2 whether tho bill was up for a vote if it 

3 wasn't specifically mentioned in the ad? 

. 4 MR. BARAN: Obviously, I could give 

5 this core thought, but ny reaction is — 

6 CHAIRMAN LENHARD: Hhan we do it 

7 it's called delay. 

6 MB. VBINTRAUB: You guys are wimps. 

9 MR. BARAN: Actually I am following 

10 up en an earlier comment whore 1 proposed one 

11 approach to these regulations is to tell 

12 people if they include certain things in 

13 their ads it is clearly precected. And I 

14 previously referxed to soae urging of action 

15 other than voting. You could combine chat 

16 with che articulation of a clear issue as 

17 well, but 1 would like to give it a liccLe 

18 more thought, as I said. 

19 MR. SIMON: Let me just state for 

20 che record chat my silenea over the last ten 

21 or fifteen minutes is not assent to anything 

22 said by my colleagues and in parciculac on 
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1 Che quesbiona about the meaninq the PASO ccac 

2 fioa Cenaisaioner von Spakovaky. T have 

3 dittazenc views than were expressed, but 

4 since rhe quoscion wasn't directed lo ne 1 

5 didn't respond. 

6 A couple of things on Comissioner 

1 Mason's question. My reading of Chief 

8 Justice Roberts's opinion is that what he's 

9 trying to separate out — and Z overstated it 

10 boforc when 1 said that his tost is 

11 aconrexiural. It isn't entirely 

12, acontextural. 

13 1 think what he was trying to 

14 separate out is a deiernination that is going 

JS to depend on a lot of discovery and 

16 depositions and document production and chat 

17 sort of uiidursrsndi.ng of the intent of an ad 

16 that for better worse is exactly what 

19 happened in the HPTL ease and which I think 

20 ho found ob3occionablc. 

21 He stresses chat his test is 

22 essentially about the text of Che ad and 
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1 that's the grounds on which he calls his rest 

2 objective. He dees say. well, some context 

3 is okay. Is this an issue that is up before 

4 the legislature? 

5 In an ultimate sense context always 

6 necessary just in order to understand what 

7 words mean. And I don't think you are 

8 precluded from chat kind of readily 

9 accessible obvious concexc, but I do think ha 

10 IS saying the CoirAissien can't go scare, 

1 caking depositions about what people were 

2 intending when choy decided to run a given 

3 ad. 

4 I chink you are laoce or less 

limited to what the ad says and making a 

reasonable person determination about that. 

VICE CHAIRMAN HASO:i; I think four con 

something like chat is great, and that is 

understandable, but how about the real ad 

chat has a whole bunch of different things in 

It? 

For instance, do you think che 
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1 Chief Justice meant for us to weigh -- and 

2 let's say the Yellowtail ad was che sane 

3 except that there was actually a child 

4 support bill Chen ponding in the Montana 

5 legislature, and the ad said, "Call Billy 

6 Yellowtail and tell him to support HB 

7 whatever." 

8 MR. SIMON: Ycs, you could take 

9 into account and still docermine Chat Chat ad 

10 is the functional equivalent of express 

11 advocacy. 

12 Nhatevec it is you did in the 

13 series of recent MURs where you looked at ads 

14 chat did not have magic words in then and 

15 concluded chat chose ads constituted sub Psrt 

16 (b) express sdveeeey. and I presume basically 

17 what you did is look at. the text of the ad in 

18 some general context and concluded in your 

19 own Judgment whether those were susceptible 

20 of-e reaaoiiable interpretation only as 

21 electoral advocacy. Nhacever you did in that 

22 process I think i.<i what you have to do in 
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terms of implementing his decision. 

You have already dene this. You 

already do this. You knew hew to do this. 

You are Just doing it now in a related 

concexc. 

MR. GOLD: I chink that's incerracc 

because what che Coanlssion did in these 

enfoccemenc cases chat Mr. Simon is referring 

to all preceded HRTL. And 1 do believe, 

again, what the Commission st che lime should 

have bean doing, but new clearly what it 

should do is, insofar as applying an express 

advocacy standard, it is a magic words 

standard. 

Mow what about this standard 

Chough, chat you have to articulate in this 

regulation? , 

The Yellewceil plus ad chat 

Commissioner Mason just described is 

auscupcible of a reasonable interprececion 

and chat is che standard here. Xs it 

susceptible of a reasonable interpretation 
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1 ocher Chan? 

2 ic doesn't luidii ic can be in 

3 addition co. Buc is chece sosethinq in checa 

4 ochac Chan? And a call co action at cha end 

5 oC that ad to vote on a particular bill X 

6 chink does take il out. Soae people siay not 

7 like it, buc 1 think ic does. 

8 It's not an eleven-factor test as 

9 such, chat Chiet Justice Roberts spelled out. 

10 This was an as applied challenge. 

11 He was examining the ads before him 

12 and ho said. well, look ac these. They do 

13 have indicia of issue advocacy. 

14 He didn't say all indicia. He just 

15 said they do have indicia and they do have no 

16 indicia o£ express advocacy. He did. wich 

17 lespecc to express advocacy, discuss a 

18 complete landscape there. But he was just 

19 analyzing the uds before hin. 

20 1 don't believe anybody is really 

21 suggesting that you have get to have the 

22 comploce presence of some and the complete 
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1 absence o£ others. 

2 But the presence of soae 2 chink is 

3 sufficient Co make it susceptible of a 

4 reasonable incarpcetacion other Chan an 

5 appeal to vote tor or against a specific 

6 . candidate. 

7 HR. SIMON: If 1 could Just correcc 

8 what may be Commissioner Mason's 

9 misinterprecation of our position. 

10 nhon wo say you have to have all 

1 the indicia we were calking abouc in order co 

2 qualify for the safe harbor and not in order 

3 to qualify for the umbrella exemption. And I 

chink that's an important distinction. 

CHATRMAN LENHARD: One of Che other 

6 things chat struck ne as I went through the 

7 comments on the safe harbor was that people 

8 were encouraging us to drop out factors or 

9 add Lactors that could produce the unusual 

0 circumstance of ads meeting Che safe harbor. 

1 buc not meeting the rule and we have co make 

2 sure chat that doesn't happen because ic 
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14 

15 

16 

17 

20 

21 

22 

would be awkward in the enforcement context. 

Commissioner Cleintraub. 

MS. WBINTRAUB: Thank you. Nr. 

Chafrman. Following actually directly on. 

chac cosnent, I wanted co ask Mr. Simon about 

some of the factors chat we liave been urged 

re take out of our safe harbor criteria. 

Things like whether the ad is 

exclusively abouc n legislative or executive 

branch issue, and whether it has co bo a 

pending legislative or executive branch 

issue, because maybe chat group wants to drum 

up interest'in some legislation, and whether 

a legitimate ad could be directed towards 

candidates who are not officeholders in the 

interests of getting them to comic to a 

position, should they win. 

MR. S1K(»(: The first two I don't 

so much care about. Tha third, I do think 

chac should net be in the safe harbor. ' 

Let me Just say two things about 

the safe harbor. The first is, I very 
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1 strongly second what the chairican Just said. 

2 1 chink the kind of guiding star in how you 

3 craft Che safe harbor is to avoid a situation 

4 wherein an ad would qualify for the safe 

5 harbor, buc not meet the umbrella test. 

6 That's a siisusa of clia safe harbor. 

7 The second point is, wich a safe 

8 harbor you arc conferring per se absolute 

9 protection. So I chink you have co be very 

careful and T chink the safest course Is to 

stick vary closely with what the Chief 

Justice outlined in his opinion end he did 

outline a set of factors which are 

4 indicocions chac an ad la an issue ad and 

5 another sot of factors which on ad doesn't 

have, which ace indications of express 

advocacy. 

Then he applied all of those 

factors CO the ads in front of him. That is 

a good model for the aafc harbor chac you 

should create by rule. 

MR. 8ARAN: Do you agree when in 
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1 doubr « tie gees to the speaKer. and not to 

i cho Ceaaission? 

3 KR. SIKON: No, but it Che ad is 

4 net within --

i MS. WBINTRAUB: You Bight want to 

6 certeet that. Mr. Simon. 

7 MR. SIMGN: The imporcanc point is, 

8 and this was accessed in the HPRM, and 1 

9 chink ic is very impocvani, that the 

10 Itopoctanee of a safe harbor should net be 

11 evecstaied in the sensu that an ad can fall 

12 outside the safe hachei and still be exempt. 

13 So the decerBination of whechec an 

14 ad is ec is net within the sate harbor is 

1& vory different than a determination of 

16 whether the ad is exempt. 

17 MS. VBINTRAUB: And that's how you 

18 would address-the problem raised by one of 

15 our coaaenters, that one could never run an 

20 issue ad on election reform under the safe 

21 harbor. 

22 MR. SIMON: Right,. Sxactly. 
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CHAIRMAN LENHARD: One of the 

(hemes that was advocated vigorously by our 

first panel was stability in the law and that 

cha Comaission should approach this and do as 

little as necessary because of the constant 

changes in this area of the law, the 

difficulty of regulated entities and coping 

with chat and an overall sore of regulatory 

cheery that regulators should not go boldly 

off analysing the Constitution on their own 

bur should waii for the courts to cell them 

what to do. 

I wanted to see if anyone wanted to 

consent on that because ic was a theme that 

seme of the witnesses felt fairly strongly 

about on the first panel. 

MR. SIMON: Hell, I'll start and I 

say this from the point of viaw of 

representing a client who is often accused of 

destabilising the law. 

But I think you have very specific 

3ob in this rulemaking, which is to implemonc 
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1 the Supreme Court opinion. That should be 

2 the guide star here. In my .mind that means 

3 you are addressing precisely what the court 

4 addressed in terms of the application of 

6 Section 203 to certain kinds of ads. 

6 You should do just that which is 

7 necessary co implement what iha court said. 

8 MR. BARAN: Bringing clarity to any 

9 regulation is always helpful to both the 

10 regulating coBnuiiiiy and co the Commission. 

11 So anything, you can do to be clear in how 

12 che.<ie rules arc going to actually oparate, 

13 Chat would be helpful. 

14 Secondly, I do think that repealing 

15 sub Part (b) is not going to ba 

16 destabilising, particularly since It has 

17 already previously been declared 

18 unconstitutional. And in fact by repealing 

19 it you inject some further clarity as co hew 

20 eommunicacions are going to be regulated 

21 between express advocacy and eleeticneering 

22 co»munlcacioii.s. 
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Pinally, r would also eeimenc that 

no mactac what regulation you actually 

produce parr ot its effect is going to depend 

on how you enforce it. So a regulation is 

3USC the beginning, it is not the end, 

obviously. 

CHAIRMAN LBNHARO: Commissioner 

Halthar. 

MR. WALTHER: On your co.-iBants. I 

read with iiicarest your argument that the 

reasonable person scundord should be 

eliminated, and that there could bo no 

reasonable inrerprocecion other than X. 

But, in getting back a little 

earlier, doesn't ic just transfer that 

responsibility from some amorphous person co 

Che person making the eommunicacion or his or 

her lawyer? And then what standard is 

improved at that point? 

•What is the reason for the cransfci 

if I am correct in ihac? 

MR. BARAN: 1 believe chat either 
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e£ ihoae approAChea are iiiappcepriato in Che 

dvfinicion of expceaa advocacy because 1 

believe expceaa advocacy meana what sub Pact 

ca), although chuce are acill soae pcoblens 

with it. says — basically, the oagic words 

teac. 

And iheceafcer. the other mechod of 

ecguiacing other types of apeech that doesn't 

contain the magic weeds is aubsumed in 

Aleccioneering conBunicaclons. 

1 would like to point out, not that 

1 aai advocating this, but Cengreaa may at 

aoae future dace decide, well, we are going 

to amend the alectioneenng comnunications 

aiacuto. Mo ace going to make it apply for 

SO days instead of 60 days. Or we'll extend 

it to nowspaper advertising In addition to 

broadcasting. 

I don't see the, regulatory 

legislacivo process as being limited by what 

exists currently. 1 do chink that- there is 

confusion created in the regulation by 
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1 attempting to boocstcop the'concept of 

2 express advocacy Into something chat it's 

3 not. 

4 So T would focus on cloccienaering 

5 communications and if Congress wants to 

6 regulate in another fashion, then they have 

7 the opportunity to legislate. 

8 CHAIRMAN LENHARD: ACO there any 

9 other thoughts, comments, suggestions? 

10 Genclomen, any closing thoughts? . 

11 Good, and with chat, thonk you very 

12 much, wo Will take a IS minute recess and 

13 Chen convene the next panel. 

14 (Recoas) 

15 CIIATRMAN LENHARD: He will 

16 reconvene the meeting of the rederal Election 

1? Commissien for October I?, 2007. 

18 He have our third and final panel 

19 today which conaiaca of Jessica Robinson, 

20 hero of behalf of the American federation of 

21 State, County and Municipal Employees. And 

22 Paul Ryan, who is hero on behalf of the 
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1 Campaign Legal Center. 

2 You will have five minutes for an 

3 opening acacemenc at the beginning. Ho have 

4 a light display in front of you. The grown 

5 light will be on during your five-minuce time 

6 period until the last minute at which point 

7 it will begin to flash with 30 seconds left. 

8 The yellow light will come on and a red light 

9 will indicate chat your time has expired. 

10 He will go alphabocieally. And 

1! with-two people whose last iianas begin with 

12 "R" ad we will go by the second letter, so 

13 14a. Rdbinson you get to go tlrac and Mr. Ryan 

14 will follow. 

15 Ma. Robinson, you may proceed uc 

16 your cenvenieiiee. 

i? MS. ROBINSON: 1 am delighted to be 

IB here cn behalt of the 1.4 million members of 

19 Che A.T.efieaii Pederation of State, County and 

20 Municipal Bmploywea. 

21 1 hope I can be helpful co you in 

22 conforming your regulations lo Che Supreme 
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1 Court's decision hero inHRTL II. 

2 X have to say 1 was surprised at 

3 the breadth of the court's decision. And I 

4 would urge the Coawission to resist any 

5 atcampcs to narrow ic or constrain the amount 

6 of speech chat is protected under the court's 

7 opinion. Hhich brings me directly to the 

8 proposed safe harbor for grassroots lobbying 

9 communications. 

10 I find the idea of a safe harbor 

11 very appealing in theory, but 1 do worry 

12 about hew it may be applied in practice. 

13 My fear is that when the government 

14 cells you chat there is a permissible wuy of 

15 speaking chat it becomes the only permissible 

16 way of speaking and that it becomes a device 

17 for shifting the burden from the government 

18 to the spealter. 

19 A union or corporation may run en 

20 ad chat is not the functional equivalent of 

21 express advocacy, but because it doesn't fall 

22 within chat safe harbot they are left dealing 
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1 with conplainta axpluining why probected 

2 apeeeh ia proteeiad speech or chey are Left. 

3 responding to eoBplainta and explaining why 

4 Chelc proiecced speech is procecced speech. 

5 You nay nor view chis as a huge 

6 burden toe unions and corporaciona. buc t 

7 wane CO remind you Cher, there are a loc of 

9 snail local unions without in-house lawyers 

9 who have to wasce their resources paying tor 

10 a lawyer to explain to the govcrnmene why 

11 lawful speech ia lawful speech. 

12 In By exporiencu Che lesson learned 

13 in this area by chose with limited resources 

14 is not to speak or to speak only in Che way 

1& Che govcrnnanc says is appropriate. 

16 What I'm getting at here is that 1 

11 chink Che proposed safe harbor for grassroots 

18 lobbying cocmunieacions is too narrow. 

15 That Is noc to say that the entire' 

20 universe of ecwsunieacicns protected under 

21 .. HRTL II should fall within the safe harbor. 

22 But if the Conmission is going co 
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1 take Che time and effort to draft and prepare 

2 a sate harbor and codify it, then you should 

3 ac least make it useful to the people ic is 

4 supposed CO pcoceec. 

5 Tc should be more of a shield for 

6 the speaker and less of a sword for the 

7 censor. 

8 Along chat line, 1 would also urge 

9 the Commission to reject proposals co specify 

0 in the rules discrete concent eonscicuting 

1 strong evidence or some other tern that would 

2 specifically say when an ad is net procecced 

3 by KRTL TI unless ic ia express advocacy. 

4 X den'c really see any reason to 

5 adopt that type of language unless the 

6 purpose of ic is co create a presumption of 

7 guilt en the part of the speaker chat has co 

8 be rebutted, which I believe under KRTL the 

9 court clearly staces that ic is the burden of 

0 Che governnenc to show chat chey have a 

1 compelling interest in regulating a 

2 particular ad. 
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1 On the naccec of whether to adopt 

2 Alternative 1 or Alternative 2 for 

3 disclosure, AFSCKE supports the option of 

4 Alternative 2. 

5 Hy colleague, Larry Gold, did a 

6 fine job of explaining our posicion on that 

7 point, r just want co press the point chat 

, 8 the jurisprudence in chis area shows that 

9 mandacory disclosure is generully limiced to 

10 disclosing funds used co pay for ads that arc 

11 regulable by the government. 

12 If the Coiaelssien decides not to 

13 adopt Alternative 2 and instead adopts 

14 Alternative 1, I beg of you to simplify the 

15 disclosure requicements. 

16 Again, Hr. Gold did a good job in 

17 presenting co you the issues In chis area. 

18 It IS really the breadth of the definition of 

19 donation. What ia a donation? Is it 

20 interest? Is it-royalties? Is it duas? 

21 • T don't want co get into the arcane 

22 complexities of dues struccuces for labor 
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1 unions, but when you're using dues to report 

2 that chey were spent for something it is hard 

3 to identify who the donor is. 

4 Is It Che dues payer or ia it the 

5 affiliated labor union who's required co pay 

6 per capita taxes? The easiest way co address 

7 these issues is to require reporting only for 

8 those people who earmark funds to be used for 

9 HRTL II type.conBunicavions and oOier funds 

0 should be reported just as a donation of the 

1 labor union. 

2 CHAIRMAN LENHAKD: Thank you. Mr. 

3 Ryan. 

4 MR. RYAN: Thank you, Hr. Chairman 

5 and fellow comissioners, it is a pleasure to 

6 be here chis afternoon on belialf of the 

Campaign Legal Center. 

There are cwo issues that I believe 

are key issues In this rulemaking and I want 

co address both of thau briefly in my opening 

remarks. 

One is Che question of whether co 
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1 vxesipi- WRTL cyp# Ada Ccoa the BCRA diaclosure 

2 ioc|uireiQonca. The second one la uhuchcE the 

3 WRTL decision rcquiros a change co the FBC'a 

4 deCinicion of oxpreasly edvocscing found ec 

S. Seccion 100.22 of Che Connission's 

6 cegulAiions. 

7 With respect co the first point, 

8 Che disclosure point, commencera proposing 

9 exenipcing WRTL type ads from BCPA's 

10 disclosure requieemenCs through this 

11 rulemaking include on the one hand the Center 

12 for Cempeticive Politics, Professor Allison 

13 Hayvard. who you heard from rhis morning, end 

14 Hr. Bob Bauer, Che Democratic Senatorial 

15 Campaign Conaittee, and Che Democratic 

IS Congressional Canpalgn CoaaitCec. 
17 And on Che other hand you have e 

18 group with which chla firac group very rarely 

19 agrees on matters of campaign finance law. 

20 you have Senators HcCain, Palngold, 

21 snewe,.and Repzeaencacave Shays. You have my 

22 organiiatlon, the Campeign Legal Center, 
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1 which filed comments jointly with Dsmocracy 

2 21, Che Brennan Center for Justice, Concson 

3 Cause, the League of Women voters, and 

4 USPERC, you have public campaign, you have . 

5 public cititen and now you have Professors 

6 Hasan and Briffault. 

7 These commentars undoubtedly have 

8 varying opinions regarding how the Supremo 

6 Court would and should resolve a legal 

10 challenge co BCRA'a eleccloneorang 

11 eomaunlcation disclosure requirements, buc 

12 there era two thinga they all agree en. 

13 One, chat the Supreme Court in 

14 McConnell upheld BCRA's electioneering 

15 concBunicAtions disclosuce requirements 

16 against facial challenge by a vote of oight 

17 to one. 

18 Two, BORA'S electioneering 

IS cemxunicetlens disclosure requirements were 

20 not challenged in WRTL and consequently the 

21 Supreme Court did net consider or decide the 

22 legal question of whether WRTL type sds .may 
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1 constitutlonalLy be subject co disclosure 

2 requirements. 

3 indeed, WRTL'S complaint stated 

4 explicitly, 'WRTL doe.s net challenge the 

5 ceportinq end disclaimer requirements tor 

6 ^ electieneeiing ceionunications. Only Che 

7 prohibition en using tea corpereta funds for 

6 Its giessroeta lobbying advercissmenes." 

9 This is a ppinc chat was repeatedly 

10 stressed by WRTL in its hriof co the Supreme 

11 Court. It was also raised in oral argument. 

12 Nr. Bopp asauied the court chat 

13 WRTL'S challenge co the statute, if 

14 successful, would leave a fully transparent 

15 system. 

16 In addition to these widely agreed 

17 upon facts, namely chat the plaintiff in WRTL 

IS did not challenge the disclosure 

IS requirements, the WPTli court did not address 

20 Che conscicutionelicy of chose diaclosure 

21 requireeienca. end the KcConnell court by a 

22 large majority specifically upheld the 
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1 constitutionality of these disclosure 

2 requiramancs, the Campaign Legal Canter urgea 

3 conaideracion of chcea other reeaons why the 

4 Commission should refrain from and not alter 

5 BCRA's disclosure requirements in this 

6 rulemaking. 

7 Pirat, fundamentally different 

8 constitutional tests apply to funding 

9 castrictiens and diaclosure requirements. 

10 . • Whereas a ceporcing requiromant is 

11 eonstituciansl so long as theja is a relevant 

12 correlation oc a substantial relation botwaan 

13 the govecn.'nental intorest and the information 

14 required co be disclosed, a restriction on 

15 political apanding.is constitutional only if 

16 it meets the more rigoious strict scrutiny 

17 requirement of being narrowly tailored to 

16 further a compelling govecn.'nenc interest. 

19 That is Che first reason. 

20 The second reason is that broader 

21 different governmental interests, public 

22 information interests as opposed to the 
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1 Austin-cypa cori»oraC€ coceupcion incaresL, 

2 support di9cloaur« roqulrcrwnta. 

3 Third, the burden on choao aubjecc 

4 CO diacloaure roquireinenca is Ivaaec than the 

5 burden on chose subject to restrictions on 

6 expenditures. 

^ As the Buckley court stated. 

6 'unlike the overall limitations en 

5 contx ibutioiis and expenditures, Che 

10 disclosure requirements inpose no ceiling on 

campaign-related activities.' 

The Buckley court noted that, 

"disclosure requiromnts, certainly in most 

applications, appear to be the least 

restrictive raesns of curbing the evils of 

campaign ignoraiiea and corruption that 

Congrass found to exist." 

2 will conclude this first point by 

taking a welcome opportunity to quote Allison 

Kayward's comments because it's a very rare 

occesion chat we actually agree with one • 

another on anything regarding campaign 
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1 finance law. 

2 Professor Hayward wrote in her 

3 comments, "the Coemisaion should promulgaco 

4 regulations to roflect this opinion and not 

5 venture co predict how or whether the court 

6 would extend the same analysis to disclosure 

7 laws which are typically subject co less 

6 rigorous scrutiny. It is better for the 

9 Commission's litigation record and more 

10 appropriate co its role as a federal agency 

11 to adopt a rule Chat hows closely to the ' 

12 court's holding." 

13 Hich respect co the second 

14 question, whether the HRTL decision requires 

15 a change co the FEC's definition of exprasaly 

16 advocating in Section 100.22 of Che 

17 Commisaion's regulations, the Coimalssion 

18 correctly notes in the HPKM that the court's 

19 equating of the functional equivalent of 

20 express advocacy with coaaunicacions chat are 

21 susceptible of no.reasonable incerpietation 

22 other than as an appeal to vote for or 
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against a specific candidate bears 

considerable resemblance to components of the 

Coiwnission's definition of express advocacy 

and Che Campaign Legal Center agrees with 

this. 

Sub Part (b) standard of the 

Commission's regulations are virtually 

identical and indiscinguianable from rhe HRTL 

cast. 

The Commission has been applying 

this test recently in the context of 527 

enforcnmenc actions and we think the 

Commission has got it right in that respect 

with regard to the 527 conciliation 

agreemencs, and we encourage the Commission 

to interpret this decision as an uffirmarion 

of the constitucionalicy of Oie sub Part (b) 

express advocacy cast. 

Thank you and I look forward to 

answering any questions you might have. 

ClUIRMAN LEHHARO: Thank- you. . 

Questions from the Coimaission? Coanissioner 

BETA COURT REPORTING 
www.betarepoccing.eem 

(202) 464-2400 800-522-2182 

1 von Spakovsky. 

2 MR. von SPAKOVSKY: Ms. Robinson, T 

3 should have said this when Mr. Geld was haca 

4 also, since 1 chink he was involved in 

,5 drafting this comment. 

6 But as an undergraduate of HIT, I 

7 very much appreciated the comment where he 

8 said chat if we define a classic 

9 coKsunicacion chat lies between express 

10 advocacy and cho universe chat would bo cho 

11 equivalent of cho Dark Hattor. of cho 

12 universe, and I thought thai was a very 

13 interesting comment. 

14 My question is, you were worried in 

15 your testimony about Oio safn hacbera 

16 becoming basically the only way to fit within 

37 the exemption. 

16 If we added language chat said 

19 something like, 'among communications chat 

20 satisfied cho exengition are the following," 

21 or "within these paragraphs" or after giving 

22 an example of safe harbors, saying something 
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like, "slihough A communicACien nay bo a 

pernissiblft cwiununieobion even IC deesn^r 

aacisty under aate haibox," would chat go a 

long way cowards saciafying your eoncorn or 

woccy abouc chat? 

KS. ROBINSON: X cercainly think 

chat would be helpful. In a profaco to the 

safe harbor you said that the whole of WRTL 

II coBsnuiiications is not reflected by the 

safe harbor. 

I would also appreciace a statement 

that makes it clear that the burden is on the 

Comaisaron to show chat che conunicacion is 

nob protected in WRTL XI. 

CHAIRMAN LB.>1HARD: How would we do 

that? How do we prove chat there is no 

possible reasonable inteipretacion? There is 

no way to prove the negative. 

It's a piaccieal problem that I 

struggled with a little bit as we wore 

drafting this thing. I think your 

incerprecation of whet che .Supreme Court Is 

BETA COURT REPORTING 
www,betAraporting.com 

(202) 464-2400 eOO-B22-23e2 

1 tolling us is true, but in terms of as a 

2 practical matter, as wo task our lawyers to 

3 brief this up for us, it does present them 

4 with a particular problem that it's hard to 

5 figure out how they would solve. 

6 MS. ROBINSON: It is. It's a 

7 difficult cask chat you have and I do not 

8 know how to prove a negative. I have had 

9 experience where chat has bean the task chat 

10 has been placed before me by the Commission, 

11 so X can cell you that ic is a very hard 

12 thing to do. 

13 in drafting a safe harbor, if 

14 you're going to do that, Chen a good thing to 

15 do is CO use some examples, it's impossible 

16 to shew never, especially when you're stuck 

17 with this situation where there is a 

18 reasonable interprecacior. involved. 

19 CHAIRMAN LBIIKARD: I was jusc being 

20 hopeful given Commissioner von Spakovsky's 

21 reference co the Dark Hatter that there might 

22 have been a breakchreugh. 
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Mr. Ryan, I have a question for 

you. Mr. Bopp's approach to us Is somewhat 

more subtle. It's cercainly odd to use chat 

reference considering Mr. Bopp's testimony 

earlier today, but his point is, which is not 

so much chat chat's a matter of 

coiistlcucional law congress could not pass a 

disclosure regime for these sorts of 

com.-nunications, but chat :n briefing this 

raattor up to the Supreme Court he was senking 

as an applied challenge for which he choughC 

he would get an exemption from che 

electioneering provisions. 

Inscead what he goc what he 

interpreied bo be a redefinition of what an 

eieccioneer ing coicnunication was, and as a 

consequence, as a oetteb of policy, ic is 

reasonable for us to take the definition of 

whac constituces an eleccioneecing 

communication and take those things chat fall 

outside of ic and have them simultaneously 

fall outsidu of the disclosure regime, and 
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1 consequently, as has been pointed out by che 

2 comsentars, the coordination regimes and that 

3 this is entirely appropriate as a matter of 

4 policy because the court has highlighted Chat 

5 these ads consist in many cases of lobbying 

6 cosL-nunlCtttions ihac would net normslly be 

7 regulated by the Federal Election Cosaission 

8 or genuine issues speech which also but for 

9 their timing in roforenca to che candidate 

10 would not bo regulated by us either. 

11 It's much more out of a aense of a 

12 de.<iira to fairly interpret what che Bupreme 

13 Court IS doing and also to cleave to Che 

14 policy, goals, and guidelines that Congress 

15 has sec for this agency that animates or 

16 motivates che thinking about whether the 

17 changes to the ragulacions chat flew from 

18 this decision should fall into Bection 114 on 

19 the regulations of expandicuces by labor 

20 organizations and eocperacions or in the 

21 definitions of whac conscicutes an 

22 electionoaring coRWunication. 
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1 And ill youx communes you focus on 

2 die consticueioiiAl cencuxns. AS did a nusdier 

3 of oshex connencers. because 1 chink whac was 

< sort of anieaclnv our chinking in chla 

5 probably wasn't as apparent from the notice 

6 of pxoposed lulumaking us it could have been. 

7 But I'd liko you to turn to that 

8 problem, which we discussed with the panel a 

3 llttlu .earlier and whechar the court isn't 

10 really in Wisconsin Right to Life celling us 

11 what an eleetieneerlng comouinication is, and 

12 Chen, as a consequence it would bo chat these 

13 things are not electioneering eocaiunicacions 

14 and chat they should apprepciatuly fall 

15 outside of our regime for electioneering 

16 eommuiiieotions. 

17 NR. RYAN: This particular 

18 diaagreeaenc between Hr. Bopp's position and 

15 the Campaign Legal Center's position relates 

20 perhaps in large part to our understanding of 

21 what the court did. 

22 1 believe the court did not hold 
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! that NRTL's ads were not related to an. 

2 election. Instead the court held that 'iTRTL'a 

3 ads are susceptible to another equally 

4 reasonable intecpretation and that such dual 

8 interpretation ads cannot conscitucionally be 

6 subject to BCRA's spending or funding 

7 restrictions. 

8 The court gave no indication as to 

5 whether dual interpretation ads could 

10 eenstituiionally be subject to disclosure 

11 requirements. 

12 They did address that issue in 

13 NcConnell and in HcConnell the court held 

14 that on Its face any ads that meet the 

18 definition could be subject to the disclosure 

16 lequirenents in BCRA. 

17 so at the end of the day there is a 

16 temptation here by Hr. Bopp and others to say 

19 these ads raised in VRTL, these are 

20 grassroots lobbying ads. These are not in 

21 the election ad box. 

22 What 1 think is more accurately Is 
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1 the case is that chose are dual 

2 interpretation ads. These are ads that were 

3 argued all the way up to the Supreme Court es 

4 having at least a purpose in influencing 

5 elections. And Mr. Bopp arguing on the 

6 contrary, no. they are grassroots lobbying 

7 ads, and then in oral argument T believe Seth 

8 Waxman addressed this point explicitly on 

9 behalf of the interveners in the case thut 

10 our position in the case -- and by "our" 2 

11 mean the defendant incurvsnera, and I was 

12 part of that legal team although I am net 

13 representing them here today -- but our , 

14 position in that litigation was chat, when 

18 dealing with dual inccrprocacioii ads, we 

16 believe they should be subject to both the 

17 funding cestrictiens end the disclosure 

18 requirements. 

19 Mr. Bopp's position in that 

20 litigation on behalf of his client was. we're 

21 not challenging the applieetion of the 

22 disclosure requirements to such dual 
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1 incerprecation ads. We are challenging 

2 funding restrictions snd they should not be 

3 subject. 

4 The court only ruled on that 

8 funding restriction piece of this. Tho court 

6 has not said chat these ads ara net related 

7 to an election. 

8 CHAIR.'iA.V LENHARD: That's 

9 i.itctesting because while the eds are 

10 susceptible to many interpretations, my 

11 assumption has been chat the organization 

12 that aro funding them, some of them ate 

13 funding them for lobbying purposes end some 

14, of them ace funding them for issues purposes 

18 and some may be funding them for electoral 

16 purposes, but given the text of the ads it is / 
17 not possible to discern that, and as a 

18 consoquonce, there are multiple 

19 Intexpretacions. but there is some driving 

20 impetus in these organizations and it may be 

21 in some cases they have multiple purposes. 

22 HR. RyA.V; If I may respond to 
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that, briefly. I waa hoic cbia nerning vhan 

you and Nr. Bopp had this convaraation. 

. And, Ht. Bopp challenged yeui use ot 

the terns "intent" and "purpose." He said 

the court nade clear chat chat can no longer 

be considered. 

1 want CO be abundantly clear that 

ve are not suggesting char .these are dual 

purpose ads ir. the afteraach of WRTL. 

T an referring to these ads as dual 

incerprntatlon ads. And Congress that made 

Che detenainacieii, when they passed this 

statute, that it believed chat any ad chat 

net this statutory darinltlon of 

eloctioneering communications had at least as 

one of its ceaaonablo interpretations as 

influencing elections ox advocating the 

election or the defeat of a candidate. 

1 think that's what this Ceaaission 

IS left with. You are left uith Congross's 

intent to require disclosure of any ad 

Qoeting the definition and the Supreme Court 
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1 considering the application of that 

2 definition in a narrower or in different 

3 context, which is the funding restriction. 

4 CHATRHAN LBIlilARD: Vice Chairman 

5 Hasen. 

.6 VICE CHAIRMAN HASOH: Mr. Ryan, T wanted to 

7 aak a question about something Ms. Robinson 

8 brought up chat is essentially from your 

9 joint coflunonts that I thought was an 

10 intarosting point, and that is this "strong 

11 evidence" rule. 

12 Doesn't that in effect become s 

13 chill, and in fact, isn't it kind of intended 

14 to be a chill? To put people on notice, 

15 chat, well, you better net sey that? Because 

16 isn't the likely effect of someone using some 

17 of the words that constitute "strong 

18 evidence" to be chat they'll have a complaint 

19 filed and be subject to investigation by the 

20 government? 

21 MR. RYAN: I'm not sure the extent 

22 to which speech would be chilled, but 1 will 

BETA COURT REPORTING 
www.botacepecClng.com 

(202) 464-2400 800-522-2382 

aay chat --

VICE CtUIRMAN MA50N: Oh, CODie On. 

MR. RYAN: — a plain reading of 

Chief Justice Roberta's opinion is chet you 

have thia sort ot two-tiered test. 

You have the umbrella test and then 

you have the specific characteristics of 

Wisconsin Right to Life's ads that led the 

Chief Justice and his eelleugues who signed 

his opinion to reach the conclusion chat 

these.specific sds were exempt under the, 

umbrella test. 

I believe chat there is some 

distance between the safe harbor, the exact 

criteria of Wisconsin Right to Life's ads and 

the broader umbrella test. 

1 don'j: know exactly how to mea-sure 

chat distance, or what it is, but I do know 

chut Chief Justice Roberts arcicuiaced in his 

test several indicia of express ad*i/oceey and 

indicated chat the absence of these is one of 

Che very ia;poriant criteria that led him to 
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1 reach the cencluaion he reached. 

2 VICE CHAIRMAN HASOH: But, but --

3 MR. RYAN: The converse of that — 

4 allow D« re just finish, very briefly -- is 

5 chat in the presence ot such indicia of 

6 express odvocacy we aren't sure how Chief 

7 Justice Roberts would have come out. 

8 VICE CHAIRMAN MASON: But that leads 

9 exactly the issue that Ms. Robinson brought 

10 up. You know, 1 had asked,the questions. 

11 before in.terms of a balancing or something 

12 like that. 

13 The problem I see with the approach 

14 you ate suggesting is not chat they ere net 

15 two different things. They clearly are. 

16 There's the general test and the application. 

17 There clearly are some sds chat will not meet 

18 Che same application, but will be protected 

19 by the general test. Everybody agrees with 

20 that. 

21 The trouble is that by introducing 

22 this 'strong evidence" concept you do what 
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1 Ha. Robinaen fears. wDich is you push 

2 cvcrvchin9 back inco ch« safe harbor and you 

3 rob Che general cost bf its ineaning. 

4 When you say you don't know, l 

5 Dean, Z chink we frankly do know in the real 

6 world, and your organttucioii will be out 

7 chore and other organizations will be out 

B there, ready to ftlo complaints, which is 

9 your right, okay, but that is why I am asking 

10 what is Che basis foe chss "strong evidence" 

11 rest and isn't that, tn fact, going to throw 

12 a chill en peopla? And isn't ic intended ce 

13 do chac? Just kind ot push people back, and 

14 say, look, if you say this, you know, you're 

15 going to be subject cb government scrutiny. 

16 MR. RYAN: f strongly suspect that 

11 Hr, Bopp wrote, along with his clients, or hn 

18 advised his clients tb write the ads they 

19 wrote for a reason. 

20 Hr, Bopp, 1 suspect, was looking 

21 for ads that he thought he could get in — 

22 VJCB CHAIRMAN HASOIl: I am not asking about 
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1 He. Bopp, 1 am asking about the cast that 

2 your erganizacion has propounded and why you 

3 are supporting that test. 

4 MR, RYAN: Because in the absence 

5 of chat "strong evidence" test it is quite 

6 possible that ads that Chief Justice Roberta 

1 himself indicnced, the Jane Dee type ads, 

8 could be exempt under the umbrella and push 

9 well beyond. 

10 1 moan, this margin that we are 

11 talking about between the safe harbor and the 

12 uDbrolla, is really a margin of where groups 

13 will be pushing beyond what Wisconsin Right 

14 to Lite wanted to do and beyond what the 

15 Supreme Court, the actual ads before it chat 

16 the Supreme Court considered an as applied 

17 challenge. 

18 Certainly, to be cleat, the court's 

19 umbrella test is slightly broader than 

20 exactly what Wisconsin Right to Life, the , 

21 characteristics of .its ads, but we do not 

22 knew what the difference is and how much room 
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1 there is., 

2 This CoimlsSion, for better or 

3 verse, has been charged with employing this 

4 no reasonable interpretation test ai the end 

5 of the day and yeah, rhece's been discussion 

6 of burden shifting, 

7 Hy understanding, given the way 

8 this Commission's enforcement process works, 

9 is that the Commission always bears the 

10 burden of proving, whether in the eeniexc of 

11 attempting to eonvinc* en orgsniiecion or 

12 persons entering into a conciliation 

13 agreement, or, if that is unsuccessful, 

14 convincing a court thst Che Conaissien is in 

15 the right and that there is no reasonable 

16 interpretotion another than for a particular 

17 item. 

18 The burden is clearly still en the 

19 Commission to do this, but again, not having 

20 this "strong evidence" elements that we 

21 propose in our eoiuaencs, I think leaves open 

22 Che distinct possibility chac Jane Doe cypa 
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1 ads, which Chief Justice Roberts explicitly 

2 discinguished Wisconsin Right to Life's ads 

3 from, could possibly ger in under the 

4 umbrella with very Licclo consideration, 

5 We ace simply urging the Ccacnission 

6 to take into censidecacion whether or net the 

7 ads before the Commission possess some 

8 chacaeterlsric.<i that the court in Wisconsin 

9 Right to Life did net eonsidez and to 

10 exercise your judgment as you did in the 527 

11 enforcement actions, 

12 You exorcised it well in chose 

13 capacities and as Don Simon aaid earlier. 

14 keep doing what you're doing as far as the 

15 outcomes you hsve reached with regard to 

16 those ads, 

17 VICB CHATRHAN MASON: T am glad you think so 

18 because Mr. Wiccen was not persuaded, 

19 HS, ROBIMSOll: I just want to 

20 •eom.ment en a point that Hr, Ryan isade, 1 do 

21 not believe the Chief Justice applied s 

22 two-step test in the esse. 
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1 believe he used A one*scep lesc 

end thac cost WAS whochor or net the ads at 

issue were susecpcibla re a reasonable 

interprecacien as seinechfng ether than an 

appeal to voce 2er er against a candidate. 

The indiciu of express advocacy and 

the chacacteiisiies of grassroots lobbying 

ads were characteristics of the specific ads 

at issue thac he thought nade it clear that 

they didn't fall within thac, but chose 

indicia and those charaececistlcs were the 

specific tests chat Mr. Bopp proffered to the 

court. 

Chief Justice Roberts says he 

rejects chat test. Instead he chooses his 

own one-step test chat he felt was erare 

protective of political speech. 

1 rhint that, in teocnote 7 x 

believe, nakes it clear that the court is not 

requiring any or all of those indicia or 

eharacreriscies. 

KR. PYAN: In brief response to 
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1 that, CO the extant thac this Coioilsaion were 

2 to decide that all it wanted to promulgate as 

3 a rule was the umbrella test, a one-step 

< test. Che Campaign Legal Center wouldn't 

5 complain. 

6 He believe chat safe harbors 

7 provide added guidance and clarity for the 

8 regulated community, but we certainly don't 

9 think it would be unconstitutional for this 

10 Conission to adopt a rule saying, the 

1 ex».T,ption, Che HRTL-type test. Is the ' 

2 umbrella and no reasonable interpretation 

test. 

If thec's what members of the 

5 regulated community would prefer, so bo it. 

6 CHAIRMAN LBNHARD: This talk about 

safe harbors and our crying to articulate 

clearer standards nearly drives me screaming 

out of the window in part because I so olten 

hear that our standards are vague and 

unclear, and provide people with no guidance 

and then we try to provide people with 
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greater clerity and more guidance and we are 

accused of corralling speech into these 

narrow little pens that we ace all able to 

find four or five or six commissionors to 

agcee on. 

It's hard because we are trying le 

provide some clear guidance, and yet, 1 am 

very aware tr.ac people have different levels 

of wiliiiigness to cake or. risk. 

Some people are very risk-avnrse 

and if Che govoriunant says, if you do the 

exact three things here, there's no risk of 

enforcement, chat is what they went to do. 

Than there are other people who 

have more willingness for risk and they are 

willing to do something broader. And then 

there are some people who are uciorly 

inattentive to risk, so we see them in 

onfoccement. 

We were obviously well aware when 

we put this out Chat we could simply 

replicate the Chief Justice's language and be 
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dene with it and that would provide people 

with no further guidance other Chen chat we 

were aware that the Supreme Court had issued 

its ducision and we had reed it er at least 

we read chat part of it. 

So the sate harbors and the 

wrestling with iho factors we knew brings 

both a hope chat they are helpful and provide 

clarity and yet also an awareness thac chat 

clerity will lead the most risk-averse to 

scurry to chsc protection. 

Any there other questions? 

Then I will continue. I wanted to 

ask both of you sort of flip sides of a 

simildr question of the same problem, and I 

will start with Mr. Ryan. 

My question is, is it possible for 

us CO read the Wisconsin Right to Life 

decision and as e consequence the earlier 

decisions in HcConnell and Buckley as telling 

us anything ether than when we look to define 

express advocacy wo ere left with the magic 
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1 weeds c«sc7 Is ir pessibl« ce eesd Hiscensin 

2 Right CO Life AS leaving nore checa than 

3 chjc, ee is chat what the court is celling 

< us? 

5 HR. RYAH: I don't boliev* that is 

6 what the couit was telling you end I think a 

7 fair reading of the Kisconsin Right to Life 

8 decision is ehst express advocacy language or 

9 eoamunicAtions that aieet the Roberts test can 

10 ho treated as express advocacy. 

11 Anything that is express advocacy 

12 and/or its functional equivalonc nay bo 

13 treated as express advocacy. 

14 CKAIRt4AM LBHKARO: Before you go 

15 on. how do we wrestle our way through that 

16 linguistic problem because there muse be some 

17 difference. 

IB NR. RYAN: I don't think it is a 

19 huge linguistic problem. I will use the 

20 dreaded word "context" here, and the 

21 laiporcanc context here is in the KcConneil 

22 decision where the court was discussing 
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1 express advocacy and determined or declared 

2 Chat the express advocacy standard was 

3 functionally meaningless. I believe the court 

4 was referencing the magic words type 

5 interpretation of express advocacy. 

6 And I believe the court was doing 

7 so because this Cemnission had not relied 

8 upon or enforced sub Part (b) of its express 

9 advocacy test in many years and had not done 

10 so, CO my understanding, since the late 

11 1990s. 

12 In fact DCRA itself was in large 

13 pact pushed through Congress or enacted by 

14 Congress because of the functional 

15 meaninglessness of the magic words type 

16 express advocacy test. 

17 so in the McConnell decision, I 

18 think that is what we are talking about when 

19 the court said express advocacy or its 

20 functional equivalent, 1 don't think it was 

21 envisioning the sub Part (b) test as part of 

22 what it meant by express advocacy. 
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CHAIRMAN LEHHARD: But doesn't that 

make our problem harder because they are 

doing so in the context of interpreting a 

different sec of stdtutory language where 

Congress has sort of set very clear numbers 

of days prior to the election in which the 

speech can be regulated, and then very broad 

content restrictions, so in that context my 

sense of vhe HeConnall decl.non was that the 

court said, well, giver, these tighter 

statutory limits, and the fact that the magic 

words test is functionally meaningless, then 

Congress can conacitutionally regulate more 

preeiaely in this other way. 

But it leaves us baefc in the part 

of Che statute that we are enforcing here in 

terms of 3usc expenditures in general with 

the earlier statutory language and 

potentially with the earlier Supreme Court 

interpretation of express advocacy that Is 

limited CO the nagie words. 

So my concern is chat chat is what 
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1 the Chief Justice was articulacir.g in 

2 Hiseensin Right to Life. 

3 MR. RYAN: What ia diffacanc after 

4 Nisconain Right Co Life — one of the things 

5 that's different efter Wisconsin Right to 

6 Life — is that up until that point in time 

7 we did not have a firm understanding, 

8 conscicucionally speaking, of the outer 

9 bounds of what this Comission may regulate '* 

10 in terms of funding reatrictions. 

11 In Buckley we had a acacutery 

12 phra.4e in the definition of expenditure chat 

13 the court found to be unconstitutionally 

14 vague and they uxticulated this uxpross 

15 advocacy teat in that context. 

16 The court made clear in McConnell 

17 that back In Buckley they were not defining a 

18 constitutional test there. They were ]usc 

19 deiiling with an unconstitutionally vague 

20 statute and then they sort of set that aside 

21 and they said, hero we have a statute chat is 

22 not unconstitutionally vague so we don't neod 
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1 CO Iiee«ssiici!y CAlk uhout «xpross udvocHcy in 

2 Lliis eaao. Bui the cnac w« have hotn i» 

3 vichin Che bounds of what ia conscitucionally 

4 perniasiblo in cocms of regulacinq funding 

5 rostcictions. 

6 And Chen in Wisconsin Righc co Life 

7 chey MSce dealing with a funding cestciccion 

8 and chey employed whac is, essencially, an 

9 express advocacy ceac more broadly defined 

10 Chan magic words. 

11 In Che eoncext of defining the 

12 outer bounds as to what this Conmission can 

13 regulate, it went tron Buckley, only dealing 

14 wich express advocacy as a means of 

15 consciuing a vague siacute, Co HcConnell 

16 sayinO* yes. everyone wanes co calk about 

17 express advocacy and Buckley but this scaeute 

18 is noc vague, so we're not going co worry 

15 about it here, co Wisconsin Righc to Life, 

20 sayinOf vaa. this scacuce is noc vague, but 

21 as It turns ouc we are kind of worried abouc 

22 Che reach of it. We ero Kind of wotried 
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1 abouc Che Commission geccing at speech and 

2 Congress geccing ac speech char Che First 

3 A.-aendmenC prohibits it from geccing it and 

4 deelacod Congress cannot regulate speech wich 

5 respect co funding rescriecions, chec is noc 

6 Che functionel equivalent of express 

7 advocacy, end then chey sue forth their test. 

8 Thee is hew i ses the sequence of 

9 events. 

10 I also want ce peine ouc chac chis 

11 widespreed belief cheC che sub Part (b) cast 

12 was noc being relied upon by the Coic.nissien 

13 and I believe chat che court was relying on 

14 in NcConnell and what Che parties wore 

15 relying on in HcConnell, Is also refleeced in 

16 che Sheya II licigacion. 

17 Getting back to Comaissioner Maaon, 

18 who mencioned my colleague Roger Wiccen, for 

19 Che record I also want Co make clear chac che 

20 Campaign Legal Center dees noc applaud every 

21 aspect of the way chat che Conissien has 

22 dealt wich 527 erganizaciens, and we have 
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1 made eur choughts clear in another arena and 

2 in the licigacion in chat context. 

3 we are happy wich the eucceae that 

4 you have reached with respect co analyzing 

5 che caxc of the ada at issue in these cases. 

6 But, geccing back co Shays II. In 

7 Shays TI. Che court's decision early en and 

8 che papers filed by che parties in che case 

9 largely dependad on sn understanding end en a 

10 pxesuicption .that this Conimisaion was only 

1! going lo cely on expcess Advocacy,or on cha 

12 magic words parr of the express advocacy 

13 definicien. 

14 When the Coxiaission made clear 

15 chtouuh conciliation agreemencs aa well as 

16 through revised exrilunstion and juscificarlen 

!7 thai It was, you night say, reaucreccing the 

18 sub Part ib) stanclerd. the court's concerns 

19 were largely allayed ac that poinc for 

20 perhaps-understandable reasons. • 

21 But chis rosurreccien of sub Part 

22 (b) IS something now and it is ii^orcanc noc 
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10 

11 

12 

to read coo i ich into che HcConnell la 

18 

19 

20 

saying char, express advocacy is chis, snd 

functional equivalent is chis, and now 

assuming chat che Roberts ceac is someching 

other than and distinct from express 

advocacy. 

CHAIRMAN LENHARD: Ms. Robinson, 

Che echer side of the coin is. if Nr. Ryan is 

wrong and you are righc, do we find eurselvea 

in che position where we are loft with a test 

of express advocacy which che Supreme Court 

in che HcConnell decision considered co be 

funccionally meaningless? 

MS. ROBINSON: Nell, 1 guess whac I 

would say abouc chac Is chac it may be 

funccionally meaningless but It is legally 

significanc. 

What che court is geccing at here 

ia you have cheae ads chac basically do the 

same ching. You have these ads chac are 

magic words and you have these ads chac are 

noc. 
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14 

15 

16 

20 

21 

Tdke chA Yellewtail ad, £or 

inscanca, is whac che court used aa an 

example of something chat was net magic 

weeds, but would be rogulacod under the 

oleecloneering cossnunications prevision, and 

(he couct said cha'dlsriiiction between magic 

towards and Billy Yollowtail is functionally 

meaningless. 

?he significance hece is, o.ie of 

them, you havn this vague statute that is 

construed very nartowly so that the 

Cesmission or the gevecnoent cannot coach 

speech chat may be campaign-related but the 

public is not advised about where the line is 

drawn. So hero you have this. 

The court knew in Buckley, they 

said explicitly that they tealitod that there 

were going to be a lot of ads chat were 

campaign-related that this wasn't going to 

reach. Then you get to Hcconncll and the 

court said you know, wo roaliie this 

distinction is functionally meaningless. 
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1 That's tho reason that Congress can 

2 use this new standard that is easily 

3 understood and objectively determinable to 

4 regulaie these ads. 

i Congress can always go back and 

6 amend FBCA to make it also tha definitions of 

7 expenditure and contribution to a political 

8 comaiccee to make those easily undarstood and 

9 objectively determinable, but until they do 

10 chat you are stuck with magic words. 

11 In this new area, which Congress 

12 specifically identified as an attempt to 

13 regulate beyond express advocacy, that's 

14 where you get your functional equivalent of 

15 express advocacy. Because It was a 

16 construction on the statute that was already 

17 easily understood and objectively 

18 determinable. 

19 CHAIRMAN LENHARD: Vice chairman 

20 Mason. 

21 VICE CHAIRMAN MASON: The functional 

22 equivalent of a nen-functional cost. That's 
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1 our problem. 

2 CHAIPMA.I LENHARD: It defines it. 

3 VICE CHAIRMAN MASON: I suppose the other 

4 legal category out there chat all the lawyers 

5 are taught to chink badly of-are formal 

6 tests. And 1 think that's, sort el the clue 

7 to the riddle, that express advocacy is a 

8 formal test. The converse of a functional 

9 test isn't a .lon-lunctional test. It is a 

10 formal test. 

11 Let me ask Ms. Rebin.non about dues. 

12 1 take it chat the monthly duos of a typical 

13 individual member is less than $100. 

14 MS. ROBINSON; I would say it 

15 depends from union to union. I Know chat we 

16 certainly have members who pay dues chat 

!7 would have to be disclosed on an 

18 electioneering cemaunieations report. 

19 VICE CHAIRMAN MASON: So there ere members. 

20 in other words, whose dues are in excess of 

2! 885 e month, or whatever it would be. and 

22 more than $1,000 a year. 
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MS. ROBINSON: Yes. 

CHAIRMAN LENHARD: Certainly in 

Alpha, Che airline pilots would, because they 

all make a let of money. Or the Screen 

Actors Guild. 

MS. ROBINSON: AFSCMB Certainly 

repcasants doctors and dentists and cellega 

professors. 

VICE OlAIRHAN MASON: I always thought of 

union workers as --

CHAIRMAN LENHARD: Most ace, but 

there are those pockets. 

VICE CHAIRMAN MASON: The question I went to 

get at and 1 think there ia an answer to 

this, but T would like to try to get your 

help. 

How in carving out an oxamptien for 

dues payers would we address the problem of 

Che Hyly brothers? I am very sympathetic, 

ceo. 1 chink thoy were crying ce.de a nice 

thing or at least whac they thought was e 

public-spirited thing. 
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1 What it Rapublicans for Clean Air 

2 riled liaeir a charier, and said, ce be a 

3 aeaiber e£ the Pepubiicans tor Clean Air all 

< yeu have to do is pay dues of $500,000 a 

5 year. 

6 And Lhe two bcochers sign up and 

7 they are dues paying ncmbers. Now hew do we 

6 deal wich rhat, because we have chese 

9 invencive people who out there who cry to use 

10 eveiy tool ihey can co pcenece their speech 

11 interests?, 

12 H3. POB7NSON: 1 suppose one thing 

13 you would look ac is donative intent. 

1-1 Assuming the Republicans .Cor Clean Air, 

15 whoever they are, chey meet your test for 

16 meabership orgaiiizetlen so chey are net 

17 formed for the aalor purpose of supporting a 

16 candidate for a political office. I mean 

IS it's diftieulL if .the organiiation does 

20 something else. 

21 Union dues, Chey are net donaciens 

22 because chey are requinid for union 
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membership. So one ot the ways you would 

look at it is you would look ac the inronc of 

Che cembecs of Republicans for Clean Air. 

Are chey doing it so Che organization can pay 

tor eleccioneering eoanunications? 

VICE CHAIRMAN MASON: Ic's one of those 

things that we would have to get into 

diseovory for and that would be a bad thing. 

MS. ROBINSON: This is quite true. 

Tfs a dileimaa. 

CHAIRMAN LENHAPD: It's hard here. 

MS. NBI.KTRAUB: It also sounds like 

intent-based test. 

CHAIRMAN LEHHARO: He are doing 

chat on the solicitation side and for 

solicitation it says that the purpose of a 

solicitation, the words -- wo are looking at 

Che speech, yea, cho specific speech thac'a 

used to discern what was the purpose of the 

solicitation. 

VICE CHAIRMAN MASON: Think about that and 

see if you can provide us vich any help. I'm 
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1 in agreement on legitimate dues, that it 

2 would be u good thing, to exempt, but it is 

3 too easy tor me ce imagine someone coming up 

4 with a membership organization wich a dues 

5 structure chat I've described, and they'll 

6 probably have a list of benefits and 

7 governing documents chat comply wich our 

8 membership organization rules. 

9 CHAIRMAN LENHARD: Axe tliere 

10 further quoscions? vice eheicman Mason. 

11 VICE CHAIRMAN MASON: Would the two of you 

12 address the Ganske ad? This is the one i)iat 

13 says, "It's our land, our water. America's 

14 envixonmonc must bo protected. But in Just 

15 16 months Congressman Ganske has voted 12 out 

16 of 12 times to weaken environmental 

17 protections. Congressman Ganske even voted 

18 to let eorporacions continue releasing 

19 cancer-causing pollutants into our air. 

20 Congressman Ganske voted -fei the big 

21 corporscions who lobbied chese bills and gave 

22 liim Oiousands of dollars in contributions. 
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Call Congressman Ganske. Tell him co protect 

A.morica's environment for our families, for 

out future." 

Is chat A prohibited electioneering 

coxaunication or not under the HRTL teat? 

MS. ROBINSON: X certainly don't 

think it is. I assume that thera are people, 

probably reasonable people, that would 

Interpret it as an appeal to vote for or 

against Greg Gensku. 

I view myself as a reasonable 

person end I can interptct it as something 

other than as an appeal to vote for against 

him. 

In looking at WRTL II, I really 

don't see anything in the case that says you 

cannot compare your position with the 

candidate's. Or yeu cannot create a sense of 

urgency about a legisiative vote that is 

about to bo east. Or you cannot engage in 

hyperbole. X think that thete are at least 

two ways to interpret that ad. 
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1 KR. RYAN: I. by contmst. do not 

2 bulieve the CaiieKc ad would be exempted and 

3 certainly not exonipc under the safe harbor 

4 chat contains an indicia.of expreaa advocacy 

i which would disqualify it frois the Safe 

6 Harbor Act as the Commission has proposed in 

7 the M?RH. 

8 Beyond thaCj I would characterise 

8 it as really the classic Jane Doe ad and as a 

10 poiaonal attack en the character of the 

11 candidate fdentified. 

12 This is an «id of the sort chat the 

13 under umbrella test it's going to depend on 

14 who is doing the reasonable interpreting. I 

15 don't chink the ad is susceptible to any 

16 reasonable incerprocdCion other than as an 

17 effort to oppo.se a candidate. 

18 vice CIIAIR.MAN MA30H: What makes It an att.sck 

14 on his character? That was the tern you 

20 used. Or I suppose, under the Roberts tost. 

21 qualifications or fitness foe office? 

22 MR. RVAM; 1 would point to Che 
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1 language saying Chat he took campaign 

2 contributions in exchange for his voces which 

3 is'an attack on fitness tor office, 1 think 

4 pretty clearly. 

5 The ad essentially says that he 

6 supports cancer, because after all he voted 

7 to let corporations continue releasing 

8 cancer-causing pollutants. 

9 This ad is very ditferenC from 

Wisconsin Right to Life's- ad. it is also 

very different from the Christian Civic 

League of Maine ads chat were at issue in 

other related litigation here. 

VICE CHAZRMA.4 MASON: I understand Chat, but 

9 whet Z am trying to understand is, it's 

6 interesting to ne that people seem to 

disegree about whocher Chief Justice Roberts 

intended Jene Doe to be in or out. How would 

we draw a line between this end any other 

0 very pointed criticism of an eCfieeholder's 

1 votes? 

The fact chat he voted to continue 
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18 

19 

20 

21 

22 

to let corporations release cancer-causing 

pollutants, chat's probably a factual 

stacemonc chat can be caveaced with hew many 

parts pet billion or whocher there could have 

bean competing proposals. And the 

environnentel groups could have had a 

proposal up there chat could be characterised 

that way because it wasn't a zero threshold, 

rignt? So hew de we eiake chut distinction? 

MR. RYAN: One of Che most 

difficult issues facing the Commission new in 

the aftermath of HRTL is drawing that line if 

it is possible to draw a line between 

cricieixiiig end condemning. 

I am one of these who believes chat 

Chief Justice Robaris intended for Janu Dee 

type ads to be out. Hu nencioned Jane Doe 

ads and distinguished Wisconsin Right to Life 

ads from Jane Doe ads for a reason. It is 

important net to ignore chat reason. 

This IS going to be an ad of the 

'sere chat creates a challenge for the 
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Cosmission chat will come down to whether 

there is a majority of commissioners who 

believe that there is a reasonable 

interpretation other than. 

CHAIRMAN LENHARD: But the thing we 

are struggling with is just this. We talk 

about who is the reasonable person here and 

u« also speculate about what the court is 

going to do en the next ehallunge which isn't 

vary helpful. I mean in terms of the fact 

thai it is not predictable. 

But none of us feel particularly 

ceaforcabie with the idea chat there are five 

or six of us who are going to sit up here as 

soma kind of jury of leaaonsble persons 

rendering these decisions. 

Because all of us, even when we 

disagree about the applications, would like 

seme standard that we could look at and 

render and that people would actually, you 

know, a vast siaDority of at least, let's say, 

people who are trained in the area, would be 
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1 abl« CO look At it and cendar an opinion and 

2 do it reliably ac. 

3 KR. PYAN: I humbly submit that 

4 your eonplaini should bo diroetod at ChieC 

5 Justice Roberts and not at me. 

6 Chief Justlcu Roberts gave you that 

7 standard. The Ganake ad is not about the 

S enviconnent as an issue. It's about Ganske. 

9 It's un attack on hin. It is not an ottoic 

10 to lobby him. It doesn't even mention a 

11 piece of legislation. 

12 This may be one of those ads where 

13 you're talking about a ditterence in degree 

14 as opposed to a difference in kind that mukes 

15 the difference between an acceptable 

16 statement of a candidate's position on an 

17 issue versus condennetion of that individual, 

18 that candidate. 

19 VICE CHAIRMAN HASOH: Isn't that kind of like 

20 the duos thing, in the sense that there's an 

21 • easy way around it.. "Call Congressman 

22 Ganske. Tell hiia to pioieei America's 
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1 environment. Tell hin to support HR 1234." 

2 MR. RYAN: I'm not submitting that 

3 that's the only magical element, the nencion 

4 or the lack thereof of a piece of 

5 legislation, but when looking at the text-of 

6 this ad it certainly 

7 VICE CHAIRMAN MA90H: Oh. I understand, but 

8 the text of this ad would be changed 

9 materially. 

10 In other words, if you calked about 

11 his prior voces on environmental issues and 

12 how he basically voted wrong on the 

13 environment and hew much that hurt the 

14 environment and the families in Iowa, end so 

15 on like that, end that there was this bill 

16 pending, thut would make it all better, and 

17 by calling and telling him to support that. ' 

18 seems to me changes the character of the 

19 thing pretty drumacieally. 

20 MR. RYAN: Aro you celling me 

21 unreasonable? 

22 VICE CHAIRMAN MASON: No. not at all. 1 am 
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1 just saying this is our problem in rendering 

2 this. I am trying to see if you can help and 

3 if there is a good solution. 

4 MR. RYAN: That's why we supported 

5 Che Bright Line test of the statute and we 

6 didn't advocate its curtailment through the 

7 Supreme Court's decision. 

8 I look forward to seeing how you do 

9 resolve these issues, but the simple fact is 

10 thdt it is your burden and responsibility to. 

11 MS. ROBINSON: 1 will just remind 

!2 you that "the tie goes re the speaker." 

13 CHAIRMAfJ LENHARU: That's what I 

14 wanted to get ar. because wa did lose thut 

15 case. He lest thu Bright Line and we are 

16 living with the sfterRUith. 

17 You had monrienad something which 

IS we have also struggled with internally and a 

19 part of what you are watching is sort of the 

20 debutes and scruggle-s chat we iiave had 

21 internally ever how to interpret these 

22 things. 
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It goes to chat question of the 

I in the decision where the Chief 

18 

19 

20 

21 

22 

Justice talks about the tie going to the 

speaker and the question is. do we really 

need to find four votes to resolve whether 

this particular ad is oc is not protected 

speech oc does the presence of even a single 

reasonable voice teach us chat that's tha and 

of Che inquiry end chat wa should approach 

these cases really significantly differently 

because of this, notion chat to the degree 

that one cannot clearly discern this, that 

the regulatory puchinery must scop. 

MR. RYAN: Hhen the question is 

posed to mo. 1 am the tcasensble person, I am 

in those shoes. To me. it is not a tie. 

If I wero a co=«issionar 1 would 

say, "No. this is net a tie." and I would 

east my voce for this ad not being exempt. I 

don't think there is anything in rha statute 

that created the Conmission and the 

regulations that govern its procedures, but 
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1 perhaps you n«»d a ehanve in the stacuta fron 

2 Congress oc a change in your regulacions lo 

3 say, "One vote is enough to block soeething.' 

< But the uay ihe Coonission 

5 eucrenely opatsces is chat ic would be 

6 necessary lor lour comssissionnrs co in cheic 

7 own ninds vieV this as cither a tie or as 

B clearly susceptible to a reasonable 

9 intcipretation other than as an atceopt to 

10 influence an election and Chen you have got ' 

1! four voces. 

12 CHAlMAN LEHHAPD: Cercuinly we 

13 will have a statutory requiremcnc chat it 

14 cakes four votes co proceed on any naccec. 

15 buc we are also incurprecing a test which 

16 says co the degree chat a reasonable person 

17 can construe this as something ether Chan a 

16 call to elect or defeat a candidate, then it 

IS la protected speech. 

20 And there appears to be a 

21 reasonable person who is sitting next co you 

22 ar the table and you sort of listen to chose 
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1 argunencs and you don'c believe chat chac is 

2 Che correct OUCCOCM, buc ic doesn't seen like 

3 the person voicing chen was unreasonable. 

4 And doesn't that under the Roberts cast lead 

5 you to conclude that a reasonable person has 

6 in face construed that this is something 

7 other than a call co voce tor oc against, and 

8 doesn't Chat, because of the nature of the 

9 test, have to guide your chinking about hew 

10 you case your vote? 

11 HR. RYAN: I certainly do not want 

12 CO make about Che person who is sitting next 

13 to me St the table. X will sciek co my 

14 initial position that 1 do not beliava there 

15 is a cea.sonsble inrerpretation other Chen. 

16 And CO the extent chat some.of your 

17 celleaguos can convince you otherwise and you 

18 change your mind and it pulls you from being 

19 on the fence to a tie and you change Che way 

20 you want to voco, Chen so be it. 

21. CHAIRMAN LEHHARD: 1 didn't mean to 

22 singlo you out. T actually do whet the 
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1 people up here do. I will let Commissioner 

2 Weiniceub ask her question and then you can 

3 . Chen fellow up. 

4 MS. WP.IHTRAUB: Just a Cellew up. 

5 I am deeply disappointed chac the vice 

6 chairean doesn't appear co Chink chac c)ie 

7 five of us are Cha apitome of reasonable 

8 people. Ke were what they were chinking of 

9 when they invented the reasonable person 

10 test. . 

11 VICE CHAIRMAN MASON: Oh. X don'c chink so. 

-12 1 )iAve great effaccion for ay colleagues, and 

13 respect coo, but 1 don't think chac is the 

14 case. 

15 MS. MKINTRAUB: No? I am 3uac so 

16 disappoincod. 1 want to push Mr. Ryan a 

17 little bit 0:1 what hn just said, chac he 

IB doesn't chink there is any way of reading 

19 this other then as a call co vote against 

20 Congressman Osnsko. 

21 What If this pracise text, word for 

22 word, no chanc/e.s. is run in January of a 
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1 non-eleecion year and there's a big 

2 environmental bil) about co come up en the 

3 floor? Kould you scill say, with an eleccion 

4 almost ewe years out, chat running chis ad, 

5 chare ia no reasonable way of interprecing ic 

6 ocher than as a call co voce againat him cwo 

7 years from now? 

8 MR. RYAN: That's a great 

9 aleeracion of the hypothetical, or accual ad. 

10 MS. WEXNTRAUB: No. I an net 

11 changing the words at all. X am just asking 

12 how in any way that these weeds can be read 

13 with a reasonable incerprecacien of something 

14 other Chan a call co voce against bin? 

15 , MR. RYAN: 1 will say. given chat X 

16 took such context into such snail 

17 consldoracion in rendering my initial 

18 opinion. I would say that-thac doesn't change 

19 the ouccoae, buc I am certainly willing to 

20 givo It soao choughc. 

21 I will rake the sase peslcion chat 

22 ny pradacaasors on the previous panel who 
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1 rtiquesLed additional tinse, to think about 

2 hypothecieala and chanves that ware not 

3 prcaontod in tha NPFM XI. to perhapa qat back 

< to you. but ny initial raaponae is I wasn't 

& lakinq pcoxinity of the election into 

6 considecatioii when I was initially asked 

7 whether this is in or our. and so your shift 

8 of a hypothetical to further froa the 

S election 1 would say initially that. no. chat 

10 that dousn't. chanqe ay roaponse. That's the 

11 safe response. 

12 CKAXKMMI LENHARD: Hr. Bopp would 

13 applaud your lack of consideration of 

14 context. Ks. Robinson, you hud sought 

15 recognition before. 

16** MS. ROBINSOK: Yes. but now X can't 

i? roacBbor what it was about. 

IB CHAIRMAN LENHARD: It happens to 

19 all of us. He will aove on and if it coaes 

20 back to you. just give a signal. 

21 coaaissioner Halcher. 

22 HR. -WALTHBR: 1 would like to SSk 
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1 for an opinion from either one of you about 

2 guidance that we aight get on ads that do not 

3 convey a verbal message but by the image 

4 convey a vary strong aossage. 

8 When you at leek at soaa these ads, 

6 all chat we talk about here is whut we read 

7 and what we say. but in some casos. and I 

8 always hearken back to this example, for those 

9 of us who are old enough, about the Goldwacer 

10 ad back in 1984. where thoy had this little 

11 girl picking petals ofl'a flower und'in the 

12 background was this mushroom cloud dene in a 

13 black and white movie that sent out a very 

14 dark scary picture and it really made it all 

18 clear without any words pretty much, whet 

16 that was all about, given the context. 

17 - Maybe you could have a word or two 

18 and consider what Sonarer x is thinking about 

15 what you j ust suw. 

30 And new 1 am asking if you hava any 

21 suggestions en hew we've got to articulate 

22 hew cake these factors into account when you 
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12 

13 

18 

IS 

20 

21 

22 

know that i ! picture is worth a the 

words and certainly this is all about 

television, that wo'ro regulating what is 

broadcast. 

MS. ROBINSON: In thinking about 

Che daisy ad. and I think I remember the 

whole thing. 1 would hux^c to say in.looking 

at chat, that it is not the functional 

equivalent of express advocacy. 

HR. WALTHBR: Uicheut just picking 

chat ad. how can wa urciculnte powerful 

messages conveyed vlauslly? 

MS. ROBINSON: 1 suppose it would 

be the same wey when you look at the text. 

MR*. HALTHER: When the words ere 

fairly anemic, without the visuals. 

MS. ROBINSON: Right. It would be 

the same thing if you looked at an ad with 

text and conaideiing the four corners of that 

ad. does-It convey to you a message chec is • 

something other than --

HR. HALTHER: The functional 
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1 equivalent b£ express sdvocacy? 

2 MS. ROBINSON: Right. 

3 MR. HALTHER: So it could be where 

4 we're really not talking about express 

• 8 sdvocacy. then visually. 

6 MS. R08INSOH: Right. 

7 MR. 'ilALTIiER: Essentially. 

8 MS. ROBINSON: Right. 

9 MR. RYAN: I haven't really given 

10 much thought to the subject. I will mention 

11 diet Chief Justice.Roberts's test itself uses 

12 Che words "an appeal" and that's open to 

13 interpretation as to whether an appeal can be 

14 made visually or must only bo made verbally 

18 or through print cemmunieatien. 

16 It's a very difficult question chat 

17 I don't have an answer to. and particularly 

15 with respect to the daisy ad. the mushroem 

19 cloud ad. 

20 CHAIRMAN LENHARD: Certainly one 

21 would approach it with a great deal of 

22 caution in Che Fourth Circuit. 
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11 

15 

16 

17 

18 

19 

20 

Ar« cliere ocher quesclens. 

cestMnia, venecal counaal'a office, staff, 

anyone? Ms. Duncan. 

HS. DUNCAK: Yes. thank you. Ms. 

Robinson, in your written copsnents you 

sugqesied including specific factors in the 

regulation chat the Conmission nay consider 

in deternining it an ed qualifies for the 

general exeupcion and chose faccors seen co 

be fairly sinilar to the prongs of the 

grassroots lobbying safe harbor. 

I'm ju.st wondering as a iMttcr of 

structure and form why should we list the 

sate harbor prongs also as additional 

factors? fs there another benefit to doing 

that? 

MS. ROBINSON: I as not sure that 

you should list all of safe harbor prongs as 

additional factors. I would conclude that 

there are .sone prongs of the safe harbor that 

aay be left out in developing a safe harbor. 

As you pointed out we did net avoid 

1 the hurly-burly of factors when we subsiitted 

2 our comaents. 

3 But when we looked at those factors 

i it was an avteapt to explain to the 

5 Coaaission how. well, I guess in judging end 

6 looking at the factors it's a way to explain 

7 how Bore. oven baaed on faccors, can be 

8 included within, as Mr. Ryan calls it. the 

9 NRTL uabrelle, than just these in the safe 

10 harbor. 

11 CHAIRMAN LENHARD: Arc there any 

12 other questions or cesments? Frea our 

13 panelists, any final words? 

14 MR. RYAN: No. but thank you for 

15 your attention. 

16 CHAIRMAN LENHARD: Thank you. This 

1? concludes today's portion of our hearing. 

16 1 want CO express ay thanks co our 

19 panelists for sticking with us today and 

20 devoting the time and energy neceaaary for 

21 all of chia, we thank you. 

22 He will new recess and reconvene 
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coBocrow at 10 o'clock. Thank you. 

(Hheroupon, at 4:30 p.m.. the 

HEARING was adjourned.) 
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April 21, 2011 Complaints 

Successful Court Challenge by Representative Van Hollen Would Provide Disclosure in Future 
Elections of Secret Contributions Funding Electioneering Communications 

By Non-profit Groups and Others 

Representative Chris Van Hollen (D-MD) filed a lawsuit today against the Federal Election Commission 
challenging as contrary to law an FEC regulation that has improperly allowed nonprofit 501(c)(4) 
advocacy groups, 501(c)(6) business associations, and others to keep secret the donors whose funds 
are being used to pay for "electioneering communications" in federal elections. 

The Van Hollen lawsuit was filed in federal district court in Washington, DC. 

Representative Van Hollen also filed a rulemaking petition at the FEC today requesting that the 
Commission revise an existing FEC regulation that is contrary to law and has improperly allowed non
profit groups and others to keep secret the donors whose funds are being used to pay for "independent 
expenditures" in federal elections. 

"Electioneering communications'and "independent expenditures' are defined differently under the 
federal campaign finance laws and have different regulations to implement their disclosure 
requirements.' 

The FEC petition calls on the agency to conduct the rulemaking regarding the disclosure of 
"independent expenditures" on an expedited basis because it is of urgent importance for a lawful 
regulation to be in place prior to the 2012 presidential and congressional elections so that citizens 
receive the basic campaign finance information that they are entitled to have by law. 

[Representative Van Hoiien filed a FEC rulemaking petition on the "independent expenditures" 
regulation instead of a lawsuit because the statute of limitations requires the FEC to be given an 
opportunity to change the "independent expenditure" regulation prior to the filing of a lawsuit challenging 
it. The same is not true of the regulation on "electioneering communications" which was promulgated 
more recently and can be directly challenged in court.) 

"Improper FEC disclosure regulations are the principal reason that more than $135 million in 
contributions spent to influence the 2010 congressional races were kept secret from the American 
people," said Fred Wertheimer, president of Democracy 21, 

"The two actions taken today by Representative Van Hoiien seek to ensure that nonprofit groups and 
others making campaign expenditures will not be able to keep the donors funding their activities hidden 
from citizens and voters in the future," Wertheimer said. 

Wertheimer manages and is a member of the Democracy 21 "Project Supreme Courf legal team 
representing Representative Van Hoiien in the FEC lawsuit and FEC petition. 
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The explosion of secret money In the 2010 congressional races was triggered by the Supreme Court 
decision In the Citizens Unitedcase that opened the floodgates to unlimited corporate spending in 
federal elections. 

The Citizens United decision, however, made clear by an 8 to 1 majority that requiring disclosure of the 
sources of funding for the newly authorized corporate campaign expenditures was not only 
constitutionally permissible but necessary for corporate accountability. The Supreme Court stated: 

With the advent of the Internet, prompt disclosure of expenditures can provide shareholders and 
citizens with the information needed to hold corporations and elected officials accountable for 
their positions and supporters. Shareholders can determine whether their corporation's political 
speech advances the corporation's interest In making profits, and citizens can see whether 
elected officials are "In the pocket' of so-called moneyed Interests." 

The public overwhelmingly supports disclosure by independent spenders of their campaign expenditures 
and the sources of these funds, without regard to party affiliation. According to a New Vorit 
Times/CBS Poll (October 28, 2010): 

92 percent of Americans said that It Is important for the law to require campaigns and outside 
spending groups to disclose how much money they have raised, where the money came from 
and how it was used. 

"Almost all nonprofit groups are incorporated and a number of these groups moved quickly to take 

advantage'of the Supreme Court's decision and the Improper FEC regulations to Inject massive' 
amounts of secret contributions Into the 2010 House and Senate races," Werthelmer said. 

"History makes clear that secret money in American politics Is a formula for scandal and corruption," 
Werthelmer stated. "If the FEC had done Its job properly, we would not be facing, as we are today, 
hundreds of millions of dollars In potentially corrupting contributions being secretly poured Into the 2012 
presidential and congressional elections," Wfertheimer said. 

The Democracy 21 "Project Supreme Court" legal team representing Representative Van Hollen has 
twice In the past filed successful lawsuits against the FEC on behalf of members of Congress that 
challenged FEC regulations as contrary to law. 

The two lawsuits. Shays v Federal Election Commission t and Shays v. Federal Election Commission III, 
resulted In the courts striking down nineteen FEC regulations that were adopted by the FEC to 
implement the Bipartisan Campaign Reform Act of 2002. 

The law firm of WilmerHale, led by partner Roger Witten, is heading the legal team for the Van Hollen 
lawsuit. Lawyers from Democracy 21 and from the Campaign Legal Center are also members of the pro 
bono legal team for the lawsuit and for the Van Hollen FEC rulemaking petition, which was prepared by 
Don Simon, outside Counsel for Democracy 21. Former FEC Republican Chairman Trevor Potter, 
president of the Campaign Legal Center, Is also a member of the legal team. 

"In 2007, the FEC gutted McCaln-Felngold disclosure requirements In a little-noticed rulemaking," 
according to J. Gerry Hebert, Executive Director of the Campaign Legal Center and also a member of 
the legal team. "The flood of corporate political spending unleashed by the Supreme Court's 2010 ruling 
In Citizens United made clear the Impact of 2007 FEC regulation changes as untold millions of corporate 
dollars were funneled through the Chamber of Commerce and other groups to avoid disclosure of the 
source of the funds," Hebert stated. 

"Without effective action to close the disclosure loophole opened by the FEC, the American people will 
continue to remain in the dark about tens of millions of dollars being provided by corporations and others 
to buy Influence over government decisions," Hebert said. 

Van Hollen Lawsuit Filed Today 

The Van Hollen lawsuit filed today challenges as contrary to law an FEC regulation issued to implement 
a contribution disclosure requirement enacted as part of the Bipartisan Campaign Reform Act of 2002 
(BCRA). 

In BCRA, Congress required any entity which makes expenditures for a broadcast ad that refers to a 
federal candidate in the period 60 days before a general election or 30 days before a primary election to 
file campaign finance disclosure reports with the FEC. Such expenditures are known as "electioneering 
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communications." 

Congress provided in BCRA two alternative options for such spenders to disclose the donors funding 
their "electioneering communications." 

If the Independent spender pays for the electioneering communications out of a segregated bank 
account consisting of funds contributed by individuals, the spender can disclose each donor of $1,000 or 
more to the bank account. 

if the independent spender chooses not to pay for the electioneering communications from such a 
segregated bank account, the spender must disclose "the names and addresses of ail contributors who 
contributed an aggregate amount of SI ,000 or more" to the spender during a specified period. 

'The FEC regulation to implement the contribution disclosure requirements establishes a different 
approach that is found nowhere in the statute, is contrary to law and has eviscerated the contribution 
disclosure provision in the statute," VUertheimer stated. 

"The regulation resulted in almost no disclosure of the contributions used to finance 'electioneering 
communications' in the 2010 congressional races," Wertheimer said. 

'It is this FEC regulation that is being challenged by the Vbn Hollen lawsuit," Wbrtheimer said. 

The FEC regulation challenged by the lawsuit requires corporations and labor unions that make 
"electioneering communications" to disclose donations of $1,000 or more only when the donation to the 
spender 'was made for the purpose of furthering electioneering communications." 

Rather than requiring disclosure by an independent spender of ail donors of $1,000 or more to a 
segregated bank account maintained by the spender or disclosure of "ail contributors" of $1,000 or more 
to the spender, as the BCRA statute requires, the FEC regulation requires a spender to disclose only 
those contributors of $1,000 or more who have manifested a particular state of mind or "purpose" for 
their donation. 

Congress, however, did not include a "state of mind" or "purpose" condition tied to "furthering" 
electioneering communications in the BCRA contribution disclosure requirement, according to the 
lawsuit. The FEC, by adding this requirement in its regulation has contravened the plain language and 
meaning of the statute, the lawsuit charges. /Vnd as the record shows, the FEC regulation has all but 
eliminated contribution disclosure for "electioneering communications." 

According to the Van Hollen lawsuit complaint: 

The FEC lacked statutory authority to add the "purpose" element to Congress's statutory 
disclosure regime tor those who fund corporate or union "electioneering communications," and 
the FEC's regulation adding the "purpose" element is, accordingly, arbitrary, capricious, and 
contrary to law. Further, the FEC's stated rationale for engrafting a "purpose" requirement is itself 
irrational, arbitrary, and capricious, rendering it contrary to law. 

The lawsuit complaint further states: 

Not only is 11 C.F.R. 104,20(c)(9) inconsistent with the plain language of the statute, it is also 
manifestly contrary to Congressional intent and has created the opportunity for gross abuse. 
Congress sought to require more, not less, disclosure of those whose donations fund 
"electioneering communications." The FEC's unlawful regulation produces a result that frustrates 
Congress's objective. • , 

The lawsijit notes that in the 2010 elections, corporations "exploited the enormous loophole created" by 
the FEC's regulation. The complaint states that according to information on the website of the Center 
for Responsive Politics: 

In 2010, persons making "electioneering communications" disclosed the sources of less than 10 
percent of their $79.9.miliion in "electioneering communication" spending. The ten "persons" that 
reported spending the most on "electioneering communications" (all of them corporations) 
disclosed the sources of a mere five percent of the money spent. Of these ten corporations, only 
three disclosed any information about their funders. 

'Not surprisingly, as a result of the regulation, the public record reflects little or no disclosure of the 
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numerous contributors to non-profit corporations that made substantial electioneering communications 
in the 2010 congressional races," according to the complaint. 

The lawsuit complaint states that according to information on the website of the Center for Responsive 
Politics the following section 501 (c) corporations made "electioneering communications" in the 2010 
election and disclosed none of their contributors: 

501 (c) Corporation Amount Spent on 

Electioneering Communications 

in 2010 Elections 

Disclosure of 

Contributors Funding 

Electioneering Communications 

In 2010 

U.S. Chamber of Commerce $32.9 Million None 

American Action Network $20.4 Million None 

Americans for Job Security $4.6 Million None 

Center for Individual Freedom $2.5 Million None 

American Future Fund $2.2 Million None 

CSS Ac ion Fund $1.4 Million None 

Americans for Prosperity $1.3 Miiiion None • 

Arkansans for Change $1.3 Miiiion None 

Crossroads GPS $1.1 Miiiion None 

The Center's website lists an additional 15 section 501(c) corporations that made "electioneering 
communications" in the 2010 congressional elections but disclosed none of their contributors. 

The Van Hollen lawsuit requests the court to declare the FEC regulation Invalid and contrary to law, and 
to remand the regulation back to the agency to promulgate a new rule that conforms to the statute and 
provides for the contribution disclosure that Congress clearly intended. 

In light of the failure of the FEC In the past to comply with court orders on a timely basis, the complaint 
also asks the court to retain jurisdiction over the case 'to monitor the FEC's timely and full compliance . 
with this Court's judgment." 

FEC Petition 

The FEC rulemaking petition filed today by Representative Van Hollen asks the FEC to conduct a 
rulemaking proceeding on an expedited basis and adopt a new regulation that properly requires the 
disclosure of donors to entities that make "independent expenditures." 

"Independent expenditures" are expenditures made for the purpose of influencing federal elections that 
contain "express advocacy" or Its functional equivalent. These expenditures, unlike "electioneering 
communications" are not limited to any specific time period and are not limited to just broadcast ads. 

Representative Van Hollen has filed an FEC petition regarding the "independent expenditures" 
regulation, as opposed to bringing an Immediate lawsuit, because the six-year statute of limitations has 
run on a court challenge to the regulation. By filing a petition for a new mlemaklng and giving the FEC 
the opportunity to consider'whether to issue a new regulation, a new six year statute of limitation is 
triggered if the FEC does not act. The same is not true with regard to the 'electioneering 
communications" regulation which was promulgated less than six years ago and is thus still within the 
statute of limitations for a direct challenge In court. 

"If the FEC rejects the Van Hollen petition for a new regulation on disclosure of "independent 
expenditures" or fails to act on the petition after a reasonable period of time. Representative Van Hollen 
would then be able to file a second lawsuit against the FEC," according to Wertheimer. 
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"The lawsuit could challenge as contrary to law the FEC disclosure regulation applicable to Independent 
expenditures, just as Representative Van Hollen's lawsuit today is challenging the FEC contribution 
disclosure regulation applicable to electioneering communications,' Wbrtheimer said. 

The FEC petition filed by Representative Van Hollen states that statutory disclosure provisions require 
any entity that make independent expenditures to disclose the identity of "each person .. who makes a 
contribution' to the entity of more than $200, and, in a second overlapping disclosure provision requires 
the entity to disclose the identity of "each person who made a contribution in excess of $200... for the 
purpose of furthering an independent expenditure.' 

The FEC's regulation implementing these statutory provisions, however, requires disclosure of 
contributors of more than $200 to the person making the Independent expenditure, only where the 
contribution "was made for the purpose of furthering the reported independent expenditure" (emphasis 
added). 

According to the FEC petition: 

The regulation Is manifestly inconsistent with the statute. Whereas the statute requires the 
disclosure of'each... person...who makes a contribution' of more than $200 to the person 
making the independent expenditures, 2 U.S.C. 434(b)(3)(A):see id. 434(c)(1), the regulation 
requires disclosure only of those contributors who made a contribution "for the purpose of 
furthering the reported independent expenditure." 11 C.F.R. 109.10(e)(1)(vi). Thus, the 
regulation requires far less disclosure than the statute requires. Whereas the statute requires 
disclosure of all contributors of more than $200 to the person making independent expenditures, 
the regulation requires disclosure only of those contributors who state a specific Intent to fund a ' 
specific independent expenditure. Conversely, under the regulation, all contributions to the 
person'making independent expenditures that were not given for the specific purpose of 
furthering the specific reported independent expenditure are not required to be disclosed. This Is 
in direct contradiction to the language and purpose of the statute. 

The FEC petition further states: 

The Commission's regulation is thus contrary to the language of the statute and frustrates 
Congress's intent to require disclosure of the sources of funds used by persons making 
independent expenditures. The Commission's regulation permits a corporation or labor 
organization that makes independent expenditures to avoid disclosing its contributors-even 
contributors who gave money specifically for the purpose of furthering the corporation's or labor 
organization's independent expenditures. The regulation enables a corporation or labor 
organization to take the position that the because persons who made contributions to it did not 
express a specific intent to further the specific Independent expenditure that is being reported, 
no disclosure of such persons is required. As a practical matter, the regulation enables 
corporations that do not wish to abide by Congress's disclosure requirements to evade them 
entirely, without fear of sanction. 

The petition states that "(njot surprisingly, as a result of the regulation, the public record reflects little or 
no disclosure of the numerous contributors to non-profit corporations that made substantial independent 
expenditures in the 2010 congressional races." 

The petition cites as evidence that according to information on the website of the Center for Responsive 
Politics the following section. 501(c) corporations made 'independent expenditures' in the 2010 election 
and disclosed none of their contributors: 

501 (c) Corporation Amount Spent on Independent 

Expenditures in 2010 Eiections 

Disclosure of Contributors 

Funding Independent 

Expenditures in 2010 

Crossroads GPS $16 Miiiion None 

American Future Fund S7.4 Miiiion None 

60 Plus Association $6.7 Miiiion None ' 

American Action Network $5.6 Miiiion None 
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Americans for Job Security $4.4 Million None 

Americans for Tax-Reforrfi $4.1 Million None 

Revere America . $2.5 Million None 

Although Section 109.10 was promulgated in its current form in 2003, 68 Fed.Reg. 404 et seq. (Jan. 3, 

2003), the Insufficiency of the current regulation has been heightened by the Olizens United decision. 

Prior to Citizens United, the bulk of independent spending was done by political committees, including 

party committees, which are required to disclose all of their donors of more than $200 to the FEC, or by 

527 groups, which are required to disclose all of their donors of more than $200 to the IRS, or by 

individual spenders, for whom the donor disclosure issue is largely Inapplicable. Thus, prior to Citizens 

United, there generally was comprehensive disclosure of donors to groups making independent 

expenditures. According'to the FEC petition, the CRP website lists an additional twenty-four 501(c) 

corporations that made Independent expenditures in the 2010 congressional elections and disclosed 

none of their contributors. Id. In addition, the CRP website lists the League of Conservation Voters as a 

section 527 organization that spent $3.9 million on independent expenditures n the 2010 elections and 

disclosed none of its contributors. 

The FEC petition states that the Supreme Court's decision in Citizens United to allow corporations to 

make.expenditures in federal elections has opened the door to the use of non-profit corporations as 

vehicles to hide donors whose funds are used to pay for independent expenditures. The petition states: 

. Post-Cih'zens United, however, corporations, including non-profit corporations, and labor 

organizations are now able to use their treasury funds to make independent expenditures and to 

contribute funds to other corporations that make Independent expenditures. This has created a 

new universe of Independent spenders who can raise and spend contributions from other 

persons (including from corporations and labor.organizatlons) to finance their independent 

expenditures. And that development has in turn highlighted the insufficiency and illegality of the 

Commission's existing regulation on disclosure of contributors to corporations and labor 

organizations that make independent expenditures. 

The petition requests the FEC to amend the existing regulation to require disclosure of all contributions 

over $200 made to entities that make independent expenditures, as required by existing law. 
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A federal district court in Washington, DC today struck down a regulation issued by the Federal Election 

Commission in 2007 hat gutted the contribution reporting requirements hat apply to groups which make 

electioneering communications. 

"Electioneering communications* are defined in the law as broadcast ads that mention a candidate 60 days 

before the general election and 30 days before a primary. 

The ruling by Judge Amy Bemnan Jackson carne in a case brought against the FEC by Representative Chris Van 

Molien (D-MD). 

Representative Van Hoilen challenged a rule promulgated by the FEC that requires groups making 

electioneering communications to disclose the names only of their donors who gave "for the purpose of furthering 

electioneering communications." 

This reguiation had resulted in widespread evasion of the contribu ion disclosure requirements for groups making 

electioneering communications. 

The lawsuit alleged that this restriction on the scope of the disclosure was in direct conflict with the statutory 

requirement that a group making elec ioneering communications is required to report ail donors of $1,000 or 

more. The disclosure requirement was enacted by Congress in 2002 as part of the Bipartisan Campaign Reform 

Act (BCRA). known as he McCain-Feingoid law. 

The FEC contended that its regulation was required by a Supreme Court decision in 2007 in Wisconsin Right to 

Life that permitted corporations and labor unions to make certain electioneering communications. The FEC 

contended that the disclosure requirement adopted by Congress had to be modified and narrowed in light of that 

ruling. 

The Court rejected the FEC's position. Judge Jackson said. "There is no question that he BCRA provides that 

every 'person' who funds 'electioneering communications' must disclose 'all contributors,' and that Congress 

explicitly defined 'person' to include corporations and labor organiza ions." The Court fur her noted that "there 

are no terms limiting that requirement to call only for the names of those'who transmitted funds accompanied by 

an express statement that the contribu ion was intended for the purpose of funding eiec ioneering 

communications." 

Judge Jackson said that "there is no question that the reguiation promulgated by the FEC directly contravenes 

the Congressional goal of increasing transparency and disciosure in electioneering communications... .[T]he 

general legislative purpose, here is clearly expressed and it favors plain iff's interpretation of the statute: that 

Congress intended to shine light on whoever was behind the communications bombarding voters immediately 

prior to elections." 
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Fur her, Judge Jackson said: 

In sum, the Court finds that Congress spoke plainly, that Congress did not delegate authority to the FEC to 

narrow the disclosure requirement hrough agency rulemaking, and that a change in the reach of the 

statute brought about by a Supreme Court ruling did not render plain language, which is broad enough to 

cover the new circumstances, to be ambiguous. The agency cannot unilaterally decide to take on a 

quintessentially legislative function; if sound policy suggests that the statute needs tailoring in the wake 

of WRTL or Citizens United, it is up to Congress to do it. Because the statutory text Is unambiguous, the 

"judicial inquiry is complete," and the Court need not reach step two of theCfievron framework. Teva 

Pharm. Indus. Ltd. v. Crawford, 410 F.3d 51, 53 (2005). 

Representative Van Hollen was represented in the case by the Democracy 21 legal team led by 

Roger Witten and lawyers from his law firm of WiimerHaie. Lawyers from Democracy 21 and the Campaign 

Legal Center also served under the legal team. 

According to Democracy 21 President Fred Wertheimer, one of the lawyers in the case: 

The federal district court has spoken cleatiy and decisively today and found hat FEC regulations have in 

essence gutted the statutory requirement for groups making electioneering communications to disclose 

their donors. 

Now it is the FEC's turn to act. 

Democracy 21 calls on the FEC to conduct an immediate rulemaking procedure. 

The FEC must get new rules in place promptly to ensure that outside spenders making electioneering 

communications disclose the donors funding these campaign related expenditures. 

Our legal team will now consult with Representative Van Hoiien about a potential second lawsuit 

challenging the FEC disclosure regulations that have gutted the contribution disclosure requirements for 

outside groups making independent expenditures. 

"Independent" expenditures are defined in the law as expenditures for communications hat contain express 

advocacy or the functional equivalent of express advocacy. 
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September 18. 2012 Man Hollen v. FEC, Wliafs New 

Statement of Democracy 21 President Fred Wertheimer on D.C. Court of Appeals Ruling In Van Hollen 

Case 

A three-judge panel of the D.C. Circuit Court of Appeals today overturned he federal district court ruling In Van 

Hollen V. Federal Election Commission which had struck down an FEC regulation that resulted In an almost 

complete failure by groups making 'electioneering communlriatlons' to disclose any of their contributors to the 

public. 

The District Court had ruled that the law enacted by Congress In 2002 was clear and unambiguous in requiring 

groups making 'electioneering communica Ions' to disclose their donors. The district court also ruled that the 

FEC had created a huge loophole In the disclosure requirement by issuing a regulation in 2007 hat required 

disclosure only of donors who had given 'for the purpose of funding 'electioneering communications.' No "for 

the purpose' requirement is stated In he statute. 

The FEC regulations have allowed massive evasion of the contribu Ion disclosure requirement by allowing 

donors to make their contributions that fund "electioneering communications' simply without stating any purpose 

for the contribu Ion. As a result, groups have spent hundreds of millions of dollars on 'electioneering 

communications' while the big-money donors funding these expenditures are hidden from he American people. 

The decision today by the Court of Appeals panel wrongly reinstates he flawed FEC regula Ion, pending further 

proceedings before the district court. The Court of Appeals also said the FEC should have an opportunity to 

revise the regulations by rulemaking. If the FEC chooses not to issue a new rule hen he district court is to 

decide whether the exis Ing rule Is arbitrary and capricious, as Representative Van Hollen has argued. 

Representative Chris Van Hollen (D-MD) Is represented in the case by the Democracy 21 legal team, led by 

Roger WItten of WllmerHale, and Including lawyers from WllmerHale, Democracy 21 and Public Citizen. 

Lawyers from the Campaign Legal Center also par Iclpated in the case. 
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November 25, 2014 All Press Releases. Homepage. Press Releases. Van Hollen v. FEC 

Federal District Court In Van Hollen Case Strikes FEC Regulation that Gutted Contribution Disclosure 

Requirement for Outside Groups Making Expenditures Close to an Election 

The federal district court in Vtiashington D.C. today struck down a regulation issued by the Federal Election 

Commission (FEC) that has severely limited the reporting of donors to groups making "electioneering 

communications.' 

The decision was issued in a case brought in 2011 by Rep. Chris Van Hollen (D-MD). 

The case challenged a'disclosure regula ion issued by the FEC hat limited reporting by groups making 

'electioneering communications' to only require that they disclose the names of their donors who gave money 

'for the purpose of furthering electioneering communications.' 

Under the FEC rule, there has been little or no repor ing of the donors funding groups making electioneering 

communications. The regulation allowed donors to avoid disclosure simply by claiming they were not giving the 

contributions to further electioneering communications. 

Judge Amy Barman Jackson in today's opinion concluded that the FEC rule impermissibly narrowed the 

disclosure provision in the Bipartisan Campaign Reform Act (BCRA) which requires a group making 

electioneering communications' to report the names of "all contributors who contributed an aggregate amount of 

$1.000 or more' to the person making he disbursement for the electioneering communication. 

Judge Jackson said he FEC's promulgation of he regulation narrowing the disclosure requirement "was 

arbitrary, capricious, and contrary to law' and further concluded the regulation 'is an unreasonable interpretation 

of BCRA for several reasons.' 

The lawsuit was developed by Rep. Van Hollen working with Democracy 21. Rep. Van Hollen was represented in 

the case by Roger Wilson and his law firm WilmerHale. joined by lawyers from Democracy 21. the Campaign 

Legal Center and Public Citizen. 

According to Democracy 21 President Fred Wertheimer: 

Today's court victory for disclosure shows hat the FEC gutted a statutory contribution disclosure 

requirement for outside groups making expenditures close to an election. 

The FEC through flawed regulations enabled and facilitated the How of dark money into federal elections. 

Instead, the FEC should have carried out its statutory responsibili ies to properly implement the disclosure 

laws. 

The FEC must act now to adopt effective contribution disclosure regulations for outside spending groups 

that serve the Interests of the American people and not the interests of anonymous donors and he 

ofTicehoiders who benefit from their secret contributions. 

Although the FEC initialed its rulemaking in response to a Supreme Court decision that narrowed the definition of 

'electioneering communications' for purposes of the ban on corporate and union spending. FEC v. Wisconsin 

Right to Life. 551 U.S. 449 (2007). Judge Jackson found that no hing in that decision required the Commission to 

narrow the reporting requirements for electioneering communications. She concluded that 'the Commission's 

ac ion was unmoored from the stated basis for embarking on a rulemaking In the first place' and "nothing the 
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Supreme Court did in that case provides a basis for narrowing the disclosure ruies enacted by Congress." 

She also found that "there is little or nothing in the administrative record that would support the Commission's 

decision to introduce a limitation into the broad disclosure rules in the BCRA." There is, Judge Jackson said, "a 

very poor fit between the ruie hat was promulgated and both the question and the evidence hat were before the 

agency at the time." 

Finaily, she said that the language of the regulation that narrows the scope of disclosure "is inconsistent with the 

statutory language and purpose of the BCRA." She said that the regulation is 'contrary to the policy goal that 

Congress intended to impiement" and that the rule "serves to frustrate the aim of the statute because the 

introduction of a subjective test to the reporting regime creates an exception hat has the potential to swallow the 

rule entirely." 

Judge Jackson concluded that" he fact that some contributors 'just don't want their names known' does not 

provide grounds to override a clear Congressional choice in favor of transparency." 

The court vacated the disclosure regulation, whicti means'that the reguiation is no longer in effect. 

In March 2012, the district court invalidated the same ruie on different grounds. That decision was reversed on 

appeai by the Court of Appeals for the D.C. Circuit in September 2012, which remanded the case back to the 

district court for further consideration. Today's opinion addresses the grounds that the D.C. Circuit ordered the 

district court to review. 

Attachments: (1 totai) 

bn Hoilen FEC 112514 Size: 201 kB 
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BEFORE THE FEDERAL ELECTION COMMISSION 

IN RE: 

CHRISTOPHER VAN HOLLEN, JR., 

DEMOCRACY 21, 

THE CAMPAIGN LEGAL CENTER, 

Respondents. 

MUR 7024 

DECLARATION OF FRED WERTHEIMER, DEMOCRACY 21 

I, Fred Wertheimer, do hereby decide: 

1. My name is Fred Wertheimer. I am over the age of eighteen. 

2. I serve as the President of Democracy 21. I have been President of Democracy 21 

since 1997. 

3. Democracy 21 is a nonprofit, nonpartisan organization dedicated to making 

democracy work for all Americans. Its longstanding goals include working to eliminate the 

undue influence of big money in American politics, to prevent government corruption, to 

empower citizens in the political process and to ensure the integrity and fairness of government 

decisions and elections. It views robust campaign finance laws as necessary to achieve those 

goals. As a nonpartisan organization. Democracy 21 does not endorse candidates for office. 

4. I served as counsel and assisted in the preparation of the relevant filings in Van 

Hollen V. FEC, No. 11-766 (D.D.C. filed Apr. 21, 2011) and in Representative Christopher Van 



Hollen, Jr.'s Petition for Rulemaking To Revise and Amend Regulations Relating to Disclosure 

of Independent Expenditures (Apr. 21,2011). Democracy 21's purpose in participating in these 

matters is to further its longstanding organizational goals—in particular, the proper interpretation 

and administration of campaign finance laws. It is not seeking to influence the outcome of any 

particular election. 

5. During the course of our participation in these matters, our client has been 

Representative Christopher Van Hollen, Jr. ("Rep. Van Hollen"). We do not represent 

Representative Van Hollen's campaign committee in connection with either matter. To my 

knowledge, all of Democracy 21 's dealings on this matter were with Representative Van Hollen 

and his congressional staff, and there were no dealings with his campaign committee or 

campaign staff. 

6. Democracy 21 prepared, in whole or in part, the following material, attached as 

exhibits A, C, D, E, F, G, H to the Response: 

Exhibit A: Democracy 2rs current mission statement. 

Exhibit C: October 1,2007 comments from Democracy 21, CLC, and the Brennan 

Center for Justice with respect to the EEC's Notice of Proposed Rulemaking (NPRM) on 

"Electioneering Communications." See NPRM 2007-16, 72 Fed. Reg. 50261 (Aug. 31, 2007). 

Exhibit D: October 17, 2007 testimony from Don Simon (on behalf of Democracy 21) 

and Paul Ryan (on behalf of CLC) with respect to the EEC's NPRM on "Electioneering 

Communications." See NPRM 2007-16,72 Fed. Reg. 50261 (Aug. 31,2007). 



Exhibit E: April 21, 2011 press release from Democracy 21, "Van Hollen Lawsuit 

Challenges EEC Regulations as Contrary to Law and Responsible for Eviscerating Donor 

Disclosure." 

Exhibit F: March 30,20^ press release from Democracy 21, "Federal District Court 

Strikes FEC Regulation that Gutted Contribution Disclosure By Outside Spending Groups as 

Contrary to Law in Lawsuit by Representative Van Hollen." 

Exhibit G: September 18,2012 statement from Democracy 21 President, Fred 

Wertheimer, on D.C. Court of Appeals ruling in Van Hollen case. 

Exhibit H: November 25, 2014 press release from Democracy 21, "Major Court Victory 

on Contribution Disclosure." 

I declare under penalty of perjury under the laws of the District of Columbia that the foregoing is 
true and correct. 

Date: Mav 9. 2016. 

Name: Fred Wertheimer 

Signature: /s/ Fred Wertheimer 
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BEFORE THE FEDERAL ELECTION COMMISSION 

IN RE: 

CHRISTOPHER VAN HOLLEN, JR., 

DEMOCRACY 21, 

THE CAMPAIGN LEGAL CENTER, 

Respondents. 

MUR 7024 

DECLARATION OF J. GERALD HEBERT, THE CAMPAIGN LEGAL CENTER 

I, J. Gerald Hebert, do hereby declare: 

1. My name is J. Gerald Hebert. I am over the age of eighteen. 

2. I serve as the Executive Director of The Campaign Legal Center (CLC); I have 

been the Executive Director of CLC since 2004. 

3. CLC is a nonprofit, nonpartisan organization dedicated to defending and 

strengthening the public's voice in the political arena. Its longstanding goals are to protect the 

right to vote and to participate equally in the electoral process regardless of wealth and to ensure 

that the voices of all citizens be heard and truly matter. CLC represents the public interest in the 

courts, before regulatory agencies and legislative bodies. As a nonpartisan organization, CLC 

does not endorse candidates for office. 

4. I served as counsel and assisted in the preparation of the relevant filings in Van 

Hollen V. FEC, No. 11-766 (D.D.C. filed Apr. 21, 2011) and in Representative Christopher Van 

Hollen, Jr.'s Petition for Rulemaking To Revise and Amend Regulations Relating to Disclosure 

-1-



of Independent Expenditures (Apr. 21, 2011). CLC's purpose in participating in these matters is 

to further its longstanding organizational goals—in particular, the proper interpretation and 

administration of campaign finance laws. It is not seeking to influence the outcome of any 

particular election. 

5. During the course of our participation in these matters, our client has been 

Representative Christopher Van Hollen, Jr. ("Rep. Van Hollen"). We do not represent 

Representative Van Hollen's campaign committee in connection with either matter. To my 

knowledge, all of CLCs dealings on this matter were with Representative Van Hollen and his 

congressional staff, and there were no dealings with his campaign committee or campaign staff. 

6. A copy of CLC's current mission statement is attached as exhibit B to the 

Response. 

1 declare under penalty of perjury under the laws of the District of Columbia that the foregoing is 
true and correct. 

Date: 

Name: 

Mav9. 2016 

J. Gerald Hebert 

Signature: /s/ J. Gerald Hebert 
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Case l:ll-cv-00766-ABJ Document 1 Filed 04/21/11 Page 1 of 14 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CHRIS VAN HOLLEN, 

Plaintiff, 

V. 

UNITED STATES FEDERAL ELECTION 
COMMISSION, 

Defendant. 

Civil Action No. 

COMPLAINT 

Plaintiff Chris Van Hollen for his Complaint, states as follows: 

1. This action is a challenge under the Administrative Procedure Act (5 U.S.C. 

§§ 551-706) to a regulation promulgated by the United States Federal Election Commission 

("FEC"). The challenged regulation, 11 C.F.R. § 104.20(c)(9), is arbitrary, capricious, and 

contrary to law because it is inconsistent with a provision of the Bipartisan Campaign Reform 

Act ("BCRA")—^BCRA § 201, codified at 2 U.S.C. § 434(f)—^that the regulation purports to 

implement. As a consequence, the regulation has frustrated the intent of Congress by creating a 

major loophole in the BCRA's disclosure regime by allowing corporations, including non-profit 

corporations, and labor organizations to keep secret the sources of donations they receive and use 

to make "electioneering communications." 

2. In a key provision of the BCRA, Congress required disclosure of disbursements 

made for "electioneering communications," and provided two options for disclosure of the 

donors to persons making such disbursements. If the disbursement is paid out of a segregated 



Case l:ll-cv-00766-ABJ Document 1 Filed 04/21/11 Page 2 of 14 

bank account consisting of funds contributed by individuals, only donors of $1,000 or more to 

such account must be disclosed. 2 U.S.C. § 434(f)(2)(E). If the disbursement is not paid out of 

such a segregated bank account, "the names and addresses of all contributors who contributed an 

aggregate amount of $ 1,000 or more" to the entity paying for the "electioneering 

communication" must be disclosed. 2 U.S.C. § 434(f)(2)(F) (emphasis added). 

3. The EEC's regulation relating to reporting "electioneering communications" 

purports to provide a .different alternative for disclosure of contributors, but one that is not 

authorized by law. The regulation requires disclosure of donations of $1,000 or more to 

corporations, including non-profit corporations, or to labor organizations only when the donation 

"was made for the purpose of furthering electioneering communications" by the corporation or 

labor organization. 11 C.F.R. § 104.20(c)(9). Thus, rather than require disclosure of all donors 

of $1,000 or more to a segregated bank account of the corporation or labor organization from 

which the disbursements were made, or disclosure of "a// contributors" of $1,000 or more to the 

corporation or labor organization making the disbursements, 2 U.S.C. § 434(f)(2)(F) (emphasis 

added), the regulation requires corporations, including non-profit corporations, to disclose only 

some contributors of $1,000 or more, i.e., donors who have manifested a particular state of mind 

or "purpose." 

4. Congress did not include a "state of mind" or "purpose" element tied to 

"furthering" electioneering communications in the relevant BCRA provision, 2 U.S.C. 

§ 434(f)(2)(F). The EEC, by adding this requirement in 11 C.F.R. § 104.20(c)(9), contravened 

the plain language of the statute which requires disclosure of "all contributors" of $1,000 or more 

to the corporation or labor organization when electioneering communications are not paid from a 

-2-
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segregated bank account. The FEC lacked statutory authority to add the "purpose" element to 

Congress's statutory disclosure regime for those who fund corporate or union "electioneering 

communications," and the EEC's regulation adding the "purpose" elerhent is, accordingly, 

arbitrary, capricious, and contrary to law. Further, the EEC's stated rationale for engrafting a 

"purpose" requirement is itself irrational, arbitrary, and capricious, rendering it contrary to law. 

5. Not only is 11 C.F.R. § 104.20(c)(9) inconsistent with the plain language of the 

statute, it is also rhanifestly contrary to Congressional intent and has created the opportunity for 

gross abuse. Congress sought to require more, not less, disclosure of those whose donations fund 

"electioneering communications." The EEC's unlawful regulation produces a result that 

frustrates Congress's objective. 

6. Real world experience confirms this conclusion. Relying on the EEC's faulty 

regulations, many non-profit corporations which spent millions of dollars on "electioneering 

communications" in the 2010 campaign did not disclose the names of contributors whose 

donations they used to make "electioneering communications," contrary to the statute and the 

intent of Congress. As a result, corporations, including non-profits, using bland and unrevealing 

names, expended millions of dollars on "electioneering communications" to support or attack 

federal candidates in circumstances where the source(s) of the money spent is unknown to the 

electorate and to the candidates vying for federal office. 

JURISDICTION AND VENUE 

7. This action arises under the Federal Election Campaign Act of 1971 ("EECA"), 

Pub. L. No. 92-225,2 U.S.C. §§ 431 et seq., as amended by the Bipartisan Campaign Reform 

-3-
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Act of 2002 ("BCRA"), Pub. L. No. 107-155; the Administrative Procedure Act ("APA"), 5 

U.S.C. §§ 551-706; and the Declaratory Judgment Act, 28 U.S.C. §§ 2201 et seq. This Court has 

jurisdiction pursuant to 28 U.S.C. §1331. 

8. Venue is proper in the District of Columbia under 28 U.S.C. § 1391(e) because 

the defendant is a United States agency and because a substantial part of the events or omissions 

giving rise to the claim occurred in this District. 

PARTIES 

9. Plaintiff Chris Van Hollen is a Member of the United States House of 

Representatives from the 8th Congressional District of the State of Maryland. Rep. Van Hollen 

was elected in 2002 and re-elected every two years thereafter. He next faces re-election in 

November 2012 and is planning to run for re-election. 

10. Rep. Van Hollen is a United States citizen, elected Member of Congress, 

candidate for re-election to Congress, voter, recipient of campaign contributions, fundraiser, and 

member of national and state political parties. He faces personal, particularized, and concrete 

injury from the FEC's promulgation of a regulation (11 C.F.R. § 104.20(c)(9)) that is contrary to 

the letter and spirit of the BCRA in that it allows corporations and labor organizations to spend 

unlimited amounts of money on "electioneering commimications" without disclosing the 

identities of persons whose money funds these communications, as required by law. 

11. In particular, as a federal officeholder and as a future candidate for federal office. 

Rep. Van Hollen and his campaign opponents are and will be regulated by the FECA and the 

BCRA, including 2 U.S.C. § 434(f). The chdlenged regulation infringes Rep. Van Hollen's 

.4. 
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protected interest in participating in elections untainted by expenditures from undisclosed 

sources for "electioneering communications." If 11 C.F.R. § 104.20(c)(9) stands, Rep. Van 

Hollen likely will be subjected to attack ads or other "electioneering communications" financed 

by anonymous donors, and will not be able to respond by, inter alia, drawing to the attention of 

the voters in his district the identity of persons who fund such ads. Rep. Van Hollen, as a citizen 

and voter, also has an informational interest in disclosure of the persons whose donations are 

used to fund "electioneering communications" by corporations and labor organizations. 

12. Defendant United States Federal Election Commission is a federal agency created 

pursuant to the Federal Election Campaign Act, 2 U.S.C. § 437c. 

FACTS 

The EEC Adds A New "Purpose" Requirement To Its Reporting Regulation 

13. In 1972i Congress enacted the FECA. 

14. In 2002, Congress amended the FECA by enacting the BCRA. 

15. The BCRA defines an "electioneering communication" to mean any broadcast, 

cable, or satellite communication which refers to a clearly identified candidate for federal office, 

is made within 30 days before a primary election or 60 days before a general election in which 

the identified candidate is seeking office, and in the case of Congressional and Senate candidates, 

is geographically targeted to the relevant electorate. BCRA § 201,2 U.S.C. § 434(f)(3). A 

communication may qualify as an "electioneering communication" even if the communication 

was not made for the purpose, of supporting or opposing an identified candidate, was not 
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intended to influence a federal election, or did not otherwise amount to express advocacy, as 

long as it meets the statutory definition of "electioneering communication." 

16. The BCRA, as enacted, prohibited corporations and labor organizations from 

making "electioneering communications." See BCRA § 203,2 U.S.C. § 441b(b)(2). 

17. On December 10,2003, the Supreme Court rejected a facial challenge to BCRA 

§ 203 in McCqnnell v. FEC, 540 U.S. 93. On June 25,2007, the Supreme Court held in EEC v. 

Wisconsin Right to Life, 551 U.S. 449 CWRTL"), that BCRA § 203 was unconstitutional as 

applied to expenditures by corporations for advertisements that did not constitute "express 

advocacy" or the functional equivalent of express advocacy. See id. at 470-76. The court held, 

"[A]n ad is the functional equivalent of express advocacy only if the ad is susceptible of no 

reasonable interpretation other than as an appeal to vote for or against a specific candidate." Id. 

at'469-70. 

18. As a result of WRTL, it became permissible for corporations and labor 

organizations to make expenditures for "electioneering communications" that did not constitute 

"express advocacy" or its "functional equivalent." 

19. In response to WRTL, the FEC issued a Notice of Proposed Rulemaking, 

proposing changes to its regulations relating to "electioneering communications." 72 Fed. Reg. 

50261 (Aug. 31,2007). Although the plaintiffs in WRTL had not challenged the BCRA's 

disclosure requirements for "electioneering communications," and the Supreme Court made no 

ruling in that case concerning those requirements, the FEC proposed to revisit "the rules 

governing reporting of electioneering communications," 72 Fed. Reg. 50262, i.e., 11 C.F.R. 
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§ 104.20. The FEC acknowledged that the BCRA required corporations and labor organizations 

to report "'the name and address of each donor who donated an amount aggregating $1,000 or 

more' to the corporation or labor organization during the relevant reporting period," id. at 50271 

(emphasis added), but unaccountably sought comment on whether it should add a new rule for 

corporations and labor organizations: "Should the Commission limit the 'donation' reporting 

requirement to funds that are donated for the express purpose of making electioneering 

communications?" Id. 

20. On December 26,2007, the FEC promulgated revised regulations that modified 

the "electioneering communications" reporting requirements for corporations and labor 

organizations. Specifically, the FEC added paragraph (c)(9) to 11 C.F.R. § 104.20, which 

provides that when corporations and labor organizations make expenditures above a certain 

threshold amount for "electioneering commimications" that are not made out of a segregated 

account, they must disclose the following information: 

If the disbursements were made by a corporation or labor 
organization pursuant to 11 CFR 114.15, the name and address of 
each person who made a donation aggregating $1,000 or more to 
the corporation or labor organization, aggregating since the first 
day of the preceding calendar year, which was made for the 
purpose of furthering electioneering communications. 

72 Fed. Reg. 72913 (emphasis added). 

21. The FEC also published an "Explanation and Justification for Final Rules on 

Electioneering Communications" ("E & J"), 72 Fed. Reg. 72899 (Dec. 26, 2007), which 

relevantly stated with regard to disclosure of donors to a corporation or labor organization 

making disbursements for "electioneering communications" out of funds that are not in a 

segregated bank account: 

-7-
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A corporation's general treasury funds are often largely comprised 
of funds received from investors such as shareholders who have 
acquired stock in the corporation and customers who have 
purchased the corporation's products or services, or in the case of a 
non-profit corporation, donations from persons who support the 
corporation's mission. These investors, customers, and donors do 
not necessarily support the corporation's electioneering 
communications. Likewise, the general treasury funds of labor 
organizations and incorporated membership organizations are 
composed of member dues obtained from individuals and other 
members who may not necessarily support the organization's 
electioneering communications. 

Furthermore, witnesses at the Commission's hearing testified that 
the effort necessary to identify those persons who provided funds 
totaling $1,000 or more to a corporation or labor organization 
would be very costly and require an inordinate amount of effort. 
Indeed, one witness noted that labor organizations would have to 
disclose more persons to the Commission under the 
[Electioneering Communication ("EC")] rules than they would 
disclose to the Department of Labor under the Labor Management 
Report and Disclosure Act. 

For these reasons, the Commission has determined that the policy 
underlying the disclosure provisions of BCRA is properly met by 
requiring corporations and labor organizations to disclose and 
report only those persons who made donations for the purpose of 
funding ECs. Thus, new section 104.20(c)(9) does not require 
corporations and labor organizations making electioneering 
communications permissible under 11 CFR 114.15 to report the 
identities of everyone who provides them with funds for any 
reason. Instead, new section 104.20(c)(9) requires a labor 
organization or a corporation to disclose the identities only of those 
persons who made a donation aggregating $1,000 or more 
specifically for the purpose of furthering ECs pursuant to 11 
C.F.R. 114.15, during the reporting period.... Donations made for 
the purpose of furthering an EC include funds received in response 
to solicitations specifically requesting funds to pay for ECs as well 
as funds specifically designated for ECs by the donor. 

In the Commission's judgment, requiring disclosure of funds 
received only from those persons who donated specifically for the 
purpose of furthering ECs appropriately provides the public with 
information about those persons who actually support the message 
conveyed by the ECs without imposing on corporations and labor 
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organizations the significant burden of disclosing the identities of 
the vast numbers of customers, investors, or members, who have 
provided funds for purposes entirely unrelated to the making of 
ECs. . . 

72 Fed. Reg. 72911. 

22. While the E & J refers to the EEC's mistaken understanding of the "policy 

underlying the disclosure provision of BCRA," the PEC does not even attempt to ground the 

regulation's "purpose of further electioneering communications" requirement in the actual 

statutory language Congress enacted in the BCRA, which requires that the identity of "all 

contributors" of $1,000 or more must be disclosed when the disbursement for an "electioneering 

communication" is not made from a separate account. 

23. The E & J purports to address a "burden" problem, but Congress did not authorize 

the PEC to consider the issue of "burden" or to promulgate regulations that take "burden" into 

account. 

24. Even apart from the direct and irreconcilable conflict between the statute and 11 

C.P.R. § 104.20(c)(9), the E & J's reasoning is irrational, arbitrary, and capricious on its own 

terms. 

25. First, the PEC simply accepted, unquestioningly, the unsupported, self-serving, 

and conclusory comments of some parties in the Rulemaking as to the existence and extent of the 

supposed burden on corporations. The PEC did not make any specific factual findings about any 

such burden. Had the PEC conducted an inquiry, it would likely have found that the alleged 

burdens were inconsequential for most if not all corporations and labor organizations. 
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26. Second, in any event, the "purpose" test is unnecessary and irrational to alleviate 

any actual burden that BORA § 201,2 U.S.C. § 434(f), may impose on corporations and labor 

organizations that wish to make disbursements for "electioneering communications." If a 

corporation finds compliance with § 434(f)(2)(F)—the "all contributors" provision—^too 

troublesome, it can establish and pay "electioneering communications" expenses out of a 

segregated bank account consisting of funds donated by individuals, and disclose only the 

contributors to that account, as the statute expressly allows, 2 U.S.C. § 434(f)(2)(E). 

27. The 'purpose' test is further irrational because it is unnecessary to impose that test 

in order to exclude funds such as corporate revenues from the sales of products and services, the 

proceeds of debt and equity issuances, and bank loans. It would suffice simply for the regulation 

to say that those sources of corporate funds are excluded. 

28. . The "purpose" test is further uimecessary and irrational as applied to not-for-

profit corporations, which, real-world experience shows, account for a large portion of the 

"electioneering communications" that have been made.' Moreover, non-profit corporations 

presumably only make "electioneering communications" that are consistent with their mission, 

and thus the EEC's purported concern that persons contributing funds to a non-profit corporation 

might "not necessarily support the corporation's electioneering communications" is irrational. 

' In 2010, all of the top ten spenders on "electioneering communications" were either "501 (c)" 
or "527" organizations. See 20io Outside Spending by Groups, CENTER FOR RESPONSIVE 
POLITICS, 
http://www.opensecrets.org/outsidespending/summ.php?cycle=2010&disp=0&type=E&chrt=D 
(Electioneering Communications filter). 
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i 

Exploiting 11 C.F.R. S 104.20(c)f9). Corporations Stop Identifying Donors 

29. In the aftermath of the FEC's promulgation of 11 C.F.R. § 104.20(c)(9), 

corporations have exploited the enormous loophole it created. 

30. In 2010, persons making "electioneering communications" disclosed the sources 

of less than 10 percent of their $79.9 million in "electioneering communication" spending. The 

ten "persons" that reported spending the most on "electioneering communications" (all of them 

corporations) disclosed the sources of a mere five percent of the money spent. Of these ten 

corporations, only three disclosed any information about their funders.^ 

31. Not surprisingly, as a result of the regulation, the public record reflects little or no 

disclosure of the numerous contributors to non-profit corporations that made substantial 

electioneering communications in the 2010 congressional races. The U.S. Chamber of 

Commerce, a § 501(c) corporation, spent $32.9 million in electioneering communications in the 

2010 congressional elections, and disclosed none of its contributors; American Action Network. 

a § 501(c) corporation, spent $20.4 million in electioneering communications in the 2010 

congressional elections, and disclosed none of its contributors; Americans for Job Securitv. a § 

501(c) corporation, spent $4.6 million in electioneering communications in the 2010 

congressional elections, and disclosed none of its contributors; Center for Individual Freedom, a 

§ 501(c) corporation, spent $2.5 million in electioneering communications in the 2010 

congressional elections, and disclosed none of its contributors; American Future Fund, a § 501(c) 

corporation, spent $2.2 niillion in electioneering communications in the 2010 congressional 

M. 
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elections, and disclosed none of its contributors; CSS Action Fund, a § 501(c) corporation, spent 

$1.4 million in electioneering communications in the 2010 congressional elections, and disclosed 

none of its contributors; Americans for Prosperity, a § 501(c) corporation, spent $1.3 million in 

electioneering communications in the 2010 congressional elections, and disclosed none of its 

contributors; Arkansans for Change, a § 501(c) corporation, spent $1.3 million in electioneering 

communications in the 2010 congressional elections, and disclosed none of its contributors; 

Crossroads GPS, a § 501(c) corporation, spent $1.1 million in electioneering communications in 

the 2010 congressional elections, and disclosed none of its contributors. An additional 15 

section 501(c) corporations that made electioneering communications in the 2010 congressional 

elections disclosed none of their contributors. 

32. The corporation that spent the most money in 2010 to fund "electioneering 

communications," the U.S. Chamber of Commerce, publicly stated on January 13,2011, that 

even though it will continue to make "electioneering communications," it will continue not to 

disclose any of its contributors.^ 

COUNT I: DECLARATORY JUDGMENT 

33. Paragraphs 1-32 are incorporated herein. For the reasons alleged, 11 C.F.R. 

§ 104.20(c)(9) is arbitrary, capricious, an abuse of discretion, and contrary to law. 5 U.S.C. 

§ 706(2)(A). 

34. The FEC's action on December 26,2007, promulgating 11 C.F.R. § 104.20(c)(9), 

was in excess of its statutory jurisdiction, authority, and right. 5 U.S.C. § 706(2)(C). 

^ U.S. Chamber Plans to Continue Practice of Not Disclosing Contributors, BNA MONEY 
AND POLITICS REPORT, (Jan. 13,2011). 
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35. Pursuant to 28 U.S.C. § 2201, Plaintiff is entitled to a declaration that 11 C.F.R. 

§ 104.20(c)(9) is unlawful and invalid. 

36. Pursuant to 28 U.S.C. § 2202, Plaintiff requests that the Court remand this matter 

to the FEC for such further action as may be appropriate. 

REQUESTED RELIEF 

37. Plaintiff reque^ts^^ , 

A. That the Court declare that 11 C.F.R. § 104.20(c)(9) is contrary to law, 

arbitrary and capricious, and invalid; 

B. That the Court remand 11 C.F.R. § 104.20(c)(9) to the FEC for further 

action consistent with such declaration; 

C. That the Court retain jurisdiction over this matter to monitor the EEC's 

timely and full compliance with this Court's judgment; and 

D. That the Court grant such other and further relief as it deems proper. 

Dated: April 21,2011 

Roger M. Witten (Bar No. 163261) 
Brian A. Sutherland 
Fiona J. Kaye 
WiLMER CUTLER PICKERING 

HALE AND DORR LLP 
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New York, NY 10022 
(212)230-8800 
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